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ERRATA 
Amending the Agriculture and Food Act of 1981 

The above referenced hearing before the Senate Committee on B 
ing, Housing, and Urban Affairs was inadvertently printed with th 
correct publication number S. Hrg. 99-000. 

The correct designation is S. Hrg. 99-381. 
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AMENDING THE AGRICULTURE AND FOOD ACT 
OF 1981 



WEDNESDAY, OCTOBER 9, 1985 

U.S. Senate, 

COUHITTEE ON BANKING, HOUSING, AND UhBAN AfFAIRS, 

Washington, DC 
The committee met at 9 a.m., in room SD-538, Dirksen Senate 

Office Building, Senator Jake Gam (chairman of the committee) 

presiding. 
Present: Senators Gam, D'Amato, Gorton, Mattingly, and Dixon. 
Also present: Senator Mark Andrews, Representatives Charles 

W. Stenholm and Steve Gunderson. 

OPENING REMARKS OF CHAIRMAN GARN 

The Chairman. The BEinking Committee will come to order. 

The purpose of this momii^s hearing is to consider the effect S. 
744 would have on agricultural credit and on agricultural lenders. 

We literally had dozens and dozens of people requesting to testify 
on this bill. We had to turn most of them down, although we still 
have 19 witnesses scheduled for this morning. Therefore, it will be 
a long agenda, particularly since we did not know at the time we 
scheduled the hearing tliat there would be a joint session. My 
apologies to Lee Kwem Yu. I do not intend to go to the joint session 
in deference to all of the witnesses who have been scheduled, many 
who have come from out of town. But time is at such a premium 
that I will say no more at this point and merely ask unanimous 
consent that my opening statement be placed in the record. 

OPENING STATEMENT OF CHAIRMAN GARN 
Good morning, find thanks to all of you for taking such an inter- 
est in a new issue for the Banking Committee. S, 744, was referred 
to this committee to consider what effect the bill might have on ag- 
ricultural credit, and on agricultural lenders. 

Because of the number of witnesses appearing before us today 
and because of the joint session, we have asked all the witnesses to 
be as concise and succinct as possible, and all oral statements will 
be limited to no more than 5 minutes. Full statements may be sub- 
mitted for the record. We have had a number of people contact us 
to testily and we have limited the number of witnesses severely — 
otherwise, this hearing could go on for days. I appreciate the coop- 
eration of all our witnesses with this time limit. 

For the record, I would like to review what S. 744 does. Present- 
ly, under the Uniform Commercial Code [UCC], buyers of farm 
(1) 
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products can be liable to someone who has a security interest in 
farm products, even though the buyer heis already paid the fanner 
the full purchase price, if the farmer has not paid off his loan. As 
the problem in the agricultural industry has intensified, buyers of 
farm products have found themselves defending lawsuits more fre- 
quently and have had to pay secured lenders, thus doubling the 
purchase price to them. The purchaser of farm products can pro- 
tect himself by performing a search of the UCC records. This UCC 
search can be cumbersome, especially in those States where liens 
against farm products are recorded at the county level. S. 744 does 
continue the priority for perfected security interests if the lender 
gives written notice of its security interest to the buyer within the 
12 months preceding the sale. Under S. 744, a buyer generally 
would take free of lien even if it has actual notice of the lien, but 
specific written notice is not provided. 

Certainly, it is unfair for buyers of farm products to be required 
to pay for them twice. On the other hand, the National Grange has 
sent me a letter, which will be included in the record, that states 
that illegal conversion, which triggers this double liability for pur- 
chasers, is relatively infrequent. If so, is there any need for S. 744? 
In addition, I do not know what effect, if any, passage of S. 744 
would have on agricultural lenders, who seem to be the key to the 
survived of the American farm community. Would the passage of S. 
744 result in the wholesale classification of crop loans by the regu- 
lators, on the ground that they are no longer secured loans? Would 
S. 744 have Einy effect on credit availability for marginal farm op- 
erators? These seem to me to be the immediate, practiceil issues 
that should be addressed in this hecuing. 

However, there is another issue that is of great importance to me 
as well. That is that S. 744 would preempt the laws of at least 48 
States. Now, 35 States still operate under the ofHcial text version 
of the UCC on this point, and 15 States have looked at this double 
liability problem, and have amended their laws. But the laws of 
these States, where the expertise in the area of commercial law 
really lays and knowledge of local agricultural practices exists, 
would be preempted. 

[Copy of proposed bill S. 744 follows:] 
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S.744 

[Report No. 99-147] 



To unend the Agriculture snd Food Act of 1981 to provide proCoctkin for 
■Lgriculturol purchasers of fsim producU. 



m THE SENATE OF THE UNITED STATES 
Mabch 26 flegialative day, February 18), 1985 
Ur. COCHBAN (for himgelf, Mr. Boben, Mr. Nickles, Ht. Bbntsen, Ht. 
Habkik, Ur. UcCoNNELL, Ur. Andrews, Ur. Kasten, Mr. Wilboh, Mr. 
DbConcini, Ur. Dbkton, and Ur. Obahh) introduced the following bill; 
which was read twice and referred to the Committee on Agriculture, Nutri- 
tion, and Forestry 

OcTOBBE 3 (legialative day, Sbpteuber 30), 1985 

Beported by Mr. Hblhs, with an amendment and an amendment to the title 

[Strike out ilJ ifter tbe flnuttiiig dbiH uid ioHrt the put printed in itthc] 

OcTOBBB 4 (legislative day, Sbptembbb 30), 1985 

Ordered, referred to Commitlee on Banking, Housmg, and Urban Affdrs for a 

period not lo extend beyond October 18, 1985 



A BILL 

To amend the Agriculture and Food Act of 1981 to provide 
protection for agricultural purchasers of farm products. 

1 Be it ewKted by the Senate and House of Represenla- 

2 lives of the United States of America in Congress assembled, 
^ Thftt ifi\ titlr XT nf tho A irric u ltuM and Eood A c t of i QRi *a 
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1 That (a) for purpotes of this Act: 

2 (1) The term 'Untyer in the ordiTiary course of 

3 busiriess" means a person who, in the ordinary course 

4 of business, buys farm products from a person engaged 

5 in farming openUvmt, 

6 (3) The term "commission merchant" means any 

7 person engaged in the business of receiving any farm 

8 product for sale, on commission, or for or on behalf of 

9 another person. 

10 (3) The term "farm product" means a crop or 

1 1 livestock used or produced in farming operaiions, or a 

12 product of a crop or livestock in its unmanufactured 

13 staie (such as ginned cotton, teool-cUp, maple syrup, 

14 milk, and eggs), that is in the possession of a person 

15 engaged in farming operations. 

16 (4) The term "knows" or "knowledge" means 

17 actual knowledge. 

18 (5) The term "security irUerest" means an inter- 
im est in farm products that secures payment or perform- 

20 anee of an obligation. 

21 (6) The term "selling agent" means any person, 

22 other than a commission merchant, who is engaged in 

23 the business of negotiating the sale and purchase of 

24 any farm product on behalf of a person engaged in 

25 farming operations. 
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1 (7) The term "State" means each of the 50 

2 States, the District of Columbia, the Commonwealth of 

3 Puerto Rico, Guam, the Virgin Islands of the United 

4 States, American SaTTtoa, the Commonwealth of the 

5 Northern Mariana Islands, or the Trust Territory of 

6 the Pacific Islands. 

7 (b) Except as provided in subsection (c) and nolwith- 

8 standing any other provision of Federal, State, or local law, 

9 a buyer who in the ordinary course of business buys a farm 

10 product from a seller engaged in farming operations shall 

11 take free of a security interest created by the seller, even 

12 though— 

13 (1) the security interest is perfected; and 

14 (2) the buyer knows of the existence of such 

15 interest. 

16 (c) A buyer of farm products takes subject to a security 

17 interest created by the seller if — 

18 (1) within 12 months prior to the sale of the farm 

19 products, the buyer has received from the secured parly 

20 or the seller written notice of — 

21 (A) the security interest, including — 

22 (i) the name and address of the secured 

23 party and the seller; and 
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1 (ii) a reasonable description of the prop- 

2 erty, including the jurisdiction in which the 

3 property is located; and 

4 (B) any payment obligation imposed on the 

5 buyer by the secured party as a condition for the 

6 waiver or release of the security interest; and 

7 (2) the buyer has failed to perform such obli- 

8 gation. 

9 (d) Notwithstanding any other provision of Federal, 

10 Stale, or local law, a commission merchant or selling agent 

1 1 who in the ordinary course of business sells a farm product 

12 for another person shall not be liable to the holder of a securi- 

13 ty interest in such farm product, etxn though — 

14 (1) the security interest is perfected; and 

15 (2) the commission merchant or selling agent 

16 knew of the existence of such interest. 

17 (e)(1) A security agreement in whioh a person engaged 

18 in farming operaHons creates a security interest in a farm 

19 product may require the person to furnish to the secured 

20 party a list of the buyers to wliom the person engaged in 

21 farming operations may sell such farm product. 

22 (3) If a security agreement contains a provision de- 

23 scribed in paragraph (1) and such person engaged in farming 

24 operations sells the farm product collateral to a buyer not 
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1 iTiclvded on such list, the person engaged in farming oper- 

2 ations shall be subject to paragraph (3) unless the person — 

3 (A) has notified the secured party in toriting of 

4 the identity of the buyer at least 7 days prior to such 

5 sale; or 

6 (B) has accounted to the secured party for the 

7 proceeds of suck sale not later than 10 days after such 

8 sale. 

9 (3) A person violating paragraph (2) shall be fined not 

10 more than $5,000. 

1 1 (f) This Act shall become effective 30 days after the dale 

12 of enactment of this Act, except that a security interest at- 

13 tacked prior to the effective date of this Act shall be exempt 

14 from this Act for 1 year. 

Amend the title so aa to read: "To provide protection 
for buyers of farm products.". 
O 
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The Chaibbun. At this point, let me introduce our witnesses. 
This is going to be a lengthy hearing. First, my distinguished col- 
league from North Dakota, Senator Andrews, will make a state- 
ment, followed by Congressmen St«nholm and Gunderson. We are 
very glad to have you here today. I know that the House has 
passed a bill quite similar to S. 744, which was sponsored by Con- 
gressman Stenholm. 

The next panel will include Marlin Jackson, Arkansas Banking 
Commissioner, and Kathleen Lawrence, Deputy Under Secretary 
for Small Community and Rural Development, USDA. 

The third panel will give us the point of view of agricultureil 
lenders on S. 744. 

The fourth panel includes respresentatives of the purchasers of 
farm products. 

Our fifth panel wiU give us the point of view of the producer 
himself. 

I mentioned earlier that 15 States have addressed this issue and 
have amended their laws. I thought it would be useful to learn the 
State law mechanisms adopted by the State l^islatures, and to 
hear the experience in those States since the new statutes were 
passed. On our sixth panel, we will hear about the Nebraska expe- 
rience from Bill Brandt, general counsel of the Nebraska Bemkers 
Association, and about what luis been done in Minnesota from Dan 
Gunderson, executive director of the Minnesota Agri-Growth Coun* 
cil. 

Gentlemen and Ms. Lawrence, thank you for coming. We look 
forward to receiving your testimony, but let me please reiterate my 
earlier request that you be brief. 

Senator Andrews, would you like to b^n, please. 

STATEMENT OF MARK ANDREWS, U.S. SENATOR FROM THE 
STATE OF NORTH DAKOTA 

Senator Andrews. I appreciate that, Mr. Chairman, and I appre- 
ciate the opportunity to testify before your committee on S. 744, 
which would eliminate the feuui products exception from the Uni- 
form Commercial Code. I am a cosponsor of this legislation. I am 
also the author of report language that would allow States the 
flexibility to design and implement a written prenotification 
system most suited to their individual needs and circumstances 
within the requirements of S. 744. As you know, the Senate Agri- 
culture Committee approved both S. 744 and my report language. 

Mr. Chairman, the principal objective of S. 744 is to correct the 
inequitable situation confronting buyers of agricultural commod* 
ities and to restore some level of uniformity in the treatment of 
liens filed on agricultural commodities. Against this must be bal- 
anced the legitimate interests of lenders who need assurance that 
the coUaterfd on their loans is secured in more than name only. 
The application of penalties against those who illegally dispose of 
secured farm products is small, if any, protection for lenders. 

I would like to submit my full statement for the record because I 
know your constrictions on time and I would like to make two 
points as strongly as I cein, Mr. Chairman. 
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PHOBLEM EXTENDS WELL BEYOND BUYERS AND LENDEIU 

This problem extends well beyond buyers and lenders. We are 
holding onto a three-legged stool here and I'd like to make sure 
that that third leg is adequately considered here. The American 
farmer will be directly eiffected by this legislation and at a time 
when our Nation is alrefidy facing severe farm credit problems we 
in Congress must mtike every effort to make sure that farmers do 
not suffer the consequences of l^islation that would inadvertently 
impair their access to credit. 

My second point is that many States, including my own, Mr. 
Chairman, have already adopted central notice systems or their 
equivalent to address tjiis problem. Aa I mentioned before, I too 
support the need for uniformity in treating these liens, but I do not 
feel that Congress should mandate to the last detail the means by 
which the States approach this problem. I have long stood, as you 
have, for States rights and I strongly urge that this committee 
adopt languEige which I have included in my full statement that 
would £illow States the flexibility to choose the precise form of writ- 
ten prenotification that is required by S. 744. 

I represent a State, Mr. Chairman, that has just recently ad- 
dressed this very problem. Our State legislature pa£»ed a law this 
year that introduces a central notification system that is designed 
to protect the interests of lenders and buyers alike. A wide cross 
section of North Dakota State banking and agricultured groups col- 
laborated over several years to fashion this law. All of the follow- 
ing North Dakota groups supported this legislation in our 1985 leg- 
islative session: the Ag Coalition, Farmers Union, Farm Bureau, 
Stockmen's Association, Livestock Marketing Association, Bankers 
Association, Independent Community Banks, Association of Coop- 
eratives, Grain Deatlers Association, and Farm Credit Services. 

Mr. Chairman, when you get this kind of broad agreement 
within your State it shows that they indeed have come up with the 
proper solution and I would hope that those kinds of solutions by 
the individuEil States would be allowed to stand. 

I think in conclusion, Mr. Chairman, our State has an excellent 
law that meets the goals of S. 744 and should be fillowed to stand 
within the guidelines of any Federal l^islation. I think the amend- 
ment I'm offering represents a good compromise that will lend uni- 
formity £ind protection to buying groups while still allowing indi- 
vidual States to choose a mechanism that will keep credit flowing 
between lenders and farmers in their own States. 

Might I also point out, Mr. Chairman, that today on your agenda 
you will hear from Glenn Rogers, a farmer from Wahpeton. He will 
be presenting a view shared by the North Dakota Bankers Associa- 
tion and numerous farm groups. It shows that we have worked out 
in our State a problem that fits both the lenders and the borrowers 
and we plead with you to allow the freedom to operate that kind of 
a pn^am in the individual States. 

I appreciate your taking the time to hear my testimony and I 
would hope, Mr. Chairman, that my full statement would appear in 
the record as though I had given it in its entirety. 

The Chairman. It certainly will, Mark. You will never have trou- 
ble from this Senator on giving States maximum flexibility. 
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Senator Andrews. I didn't think so, Mr. Chairman. I thought we 
were right on track. 

The CHAniMAN. I guarantee you that. Every time in the 11 years 
I've served on this committtee we have htid any State override, 
whether it's usury or whatever we have been dealing with in the 
Banking Committee, there bfis always been a so-called Garn 
amendment that allows States, usually the period of time was 3 
years, to override and tell the Congress of the United States to go 
to hell, to put it very blimtly. 

Senator Andrews. That's right, Mr. Chairman, and in this case I 
have no pride of authorship. This doesn't have to be known as the 
Andrews amendment; it can be known as the Gam-Andrews 
amendment or just the Gam amendment, just so we get it in the 
biU. 

The Chairman. Thank you very much and certainly your full 
statement will be in the record. 

[The complete prepared statement follows:] 
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STATEMEHT OF 

SENATOR HARK ANDREWS 

OH S.744 

COHHITTEE OH BANKING, HOUSING & URBAN AFFAIRS 

UNITED STATES SENATE 

wednesdat:, October 9, i985 

Hr. Chalrinan, I appreciate the opportunity to testify before 
this CoDiiDlttee on S.7t4, which would eliminate the "farm 
products exception" from the Uniform Commercial Code. I am a 
oosponsor of this legislation. I am also the author of 
report language that would allow states the flexibility to 
design and Implement a written pre-notlf Icatlon system most 
suited to their Individual needs and circumstances uithin the 
requirements of S.744. As you know, the Senate Agriculture 
Committee approved both S.744 and my report language, 

Hr. Chairman, the principal objective of S. 744 is to correct 
the Inequitable situation confronting buyers of agricultural 
commodities and to restore some level of uniformity in the 
treatment of liens filed on agricultural commodities. 
Against this must be balanced the legitimate interests of 
lenders who need assurance that the collateral on their loans 
Is secured in more than name only. The application of 
penalties against those Mho Illegally dispose of secured farm 
products is small, if any, protection for lenders. 

Before submitting my full statement for the record, Mr. 
Chairman, I would like to oake two points as strongly as I 
can. This problem extends well beyond buyers and lenders. 
We're holding onto a three-legged stool here and I'd like to 
make sure that that third leg is adequately considered here. 
The American farmer will be directly affected by this 
legislation. And at a time when this nation is already 
facing severe farm credit problems, we in Congress must make 
every effort to make sure that farmers do not suffer the 
consequences of legislation that would Inadvertently Impair 
their access to credit. 

Hy second point is that many states, including my own, have 
already adopted central notice systems or their equivalent to 
address this problem. As I mentioned before, I too support 
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th« need for uniformity In-treating these liens, but I do not 
feel that Congress should mandate to the last detail the 
neans by which the states approach this problem. 1 have long 
stood for states' rights and strongly urge that this 
eomnlttee adopt language which 1 have included in my 
statement that would allow states the flexibility to choose 
the precise form of written pre-notlflcatlon that is required 
by S. 7««. 

I represent a state, Hr. Chairman, that has Just recently 
addressed this very problem. North Dakota's state 
legislature passed a law this year that introduces a central 
notification system that Is designed to protect the interests 
of lenders and buyers alike. A wide cross section of North 
Dakota state banking and agricultural groups collaborated 
over several years to fashion this law. All of the following 
North Dakota groups supported this legislation in our 1985 
Legislative Session; the Ag Coalition, Farmers Union, Farm 
Bureau, Stockmen's Association, Livestock Marketing 
Association, Bankers Association, Independent Community 
Banks, Association of Cooperatives, Craln Dealers Association 
and Farm Credit Services. I think It Is an excellent law 
tbat meets tbe goals of 8.744 and should be allowed to stand 
within the quidellnes of any federal legislation. I think the 
•■endment I an offering represents a good compromise that 
will lend uniformity and protection to buying groups while 
still allowing individual states to choose a nechanlsm that 
will keep credit flowing between lenders and farmers in their 
own states. 



North palfntu fpntral Mnt.lnB Law 

North Dakota Senate Bill 2450 established a central notice 
system at the office of our Secretary of State. Lenders who 
want to put the farm product buyer on notice and hold him 
responsible for Jointing the cheeks must file with this 
system. The Secretary of State will establish a cut-off date 
each month for those filings to be In. Then a list of 
mortgage and lien holders will be published and sent to farm 
product buyers. That list will be the final authority on 
mortgages and liens for a one month period. If the seller's 
name is on the list, the buyer must cut the check Jointly to 
the lenderCs) listed as holding a security Interest in the 
products being sold, in order to buy free and clear. If the 
seller's name Is not on the list the buyer takes free and 
clear. Lenders who make loans after the cut-off date will 
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1 on the list until the first of the 

For elevators and livestock markets this system means a 
single, dependable, up-to-date source of mortgage and lien 
Information, speclflcelly identifying products under security 
Interest. For lenders It means a better way to put notice of 
their security Interest In the hands of farm product buyers. 
For our rural communities It means protection for farmers and 
businesses from the dishonest acts of a few. 

The North Dakota system Is unique In separating the filing 
for ^perfection of security Interest and 2)estBbllshlng 
priority (both still remaining at the County Register of 
Deeds); from 3)glving notice to farm product buyers 
(Secretary of State central notice system). This means that 
lenders can fulfill all the legal filing requirements 
(County), while not having to inconvenience their borrower or 
the farm product buyer with joint cheeks unless they want to 
through the notice system (Secretary of State). 

North Dakota's Secretary of State will serve as a clearing 
house for mortgage ar.d lien Information, assembling it from 
the various lender sources, and then distributing it out to 
buyers in an organized form. The list will be available on 
microfiche slides. Buyers will have a one-time expense of a 
$275 reader and a yearly $96 list subscription fee. Under 
the federal proposal North Dakota elevators will be exposed 
to a deluge of nonstandard notices from an almost unlimited 
number of sources. These notices will have to be cataloged 
somehow, filed, and then searched through at the time of each 
sale. This creates a filing system at each buyer's location, 
while in North Dakota we have assigned that responsibility to 
one place, with access available to all buyers. 

Our system takes effect January 1, 1986 across-the-board. 
This means that existing security interests must be placed 
Into the central notice system to hold buyers liable. The 
federal proposal provides that "liens made prior to the 
effective date shall be exempt...". This leaves buyers In a 
no-man's land, receiving notices on new liens and, until 
previous security Interests expire, wondering whether they 
should check some place else for old liens. 
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Our central notice system covers supplier liens also, such as 
seed, chemical and fertilizer liens. In these cases our 
elevators often become the "lenders" and thereby benefit from 
the better notice to other farm product buyers. The federal 
proposal Is silent on supplier liens. 

Our system covers farmer to farmer transactions. 

Our system provides for confidentiality of private personal 
financial information because no dollar amounts go into the 
central system, the federal proposal offers no such 
guarantees because "notice" is not defined. 

Like the federal proposal, ours is a voluntary system. If 
lenders choose to not give notice then they can not impose 
liability on buyers. Buyers who choose to ignore the notice 
do so at their own risk. Like the federal proposal, our 
notice system will be paid for by us'ers, not tacpayers. 

North Dakota's law purposively does not use the term "central 
filing" to describe its method of pre-notif ication. We 
dislike the word "filing" because it may imply lenders taking 
their filing out of County offices and depositing them In a 
central system with buyers reponslble for obtaining the 
Information by phone or letter. Similar systems of other 
states have resulted In a backlog of requests for 
information. The current list, in the hands of buyers, is 
the key. We prefer the word "notice". 

Finally, Mr. Chairman, there is a great danger of delay and 
confusion if the federal proposal is enacted without 
specifically allowing our central notice system to serve as 
an acceptable pre-notif Ication. Our North Dakota lenders and 
buyers will have to follow cur state law; that's a given. 
But if lenders feel that in addition the federal law requires 
them to give direct notice, then I they will likely also 
adopt a direct notice procedure. This will be expensive and 
confusing for lenders and buyers, not to mention the legal 
implications of trying to follow just one system or the other 
and getting caught in the middle. North Dakota's state 
legislature will not meet again until January 1987. 

I have included suggested amendment language that speaks to 
what 1 feel is the root of the problem between the federal 
proposal and our state law. The federal proposal requires 
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direct notice from lender to buyer. Our system provides for 
"constructive" notice to a middle-mani froin whom it Is the 
buyer's responsibility to obtain the information. Our 
elevator men are willing to accept that responsibility as 

part of a three-legged stool farner, lender, buyer to 

keep agricultural lending and marketing flowing smoothly. I 
think the attached language brings these two notice types 
Into harpony. 

I do not seek to prescribe that other states must adopt a 
systecn similar to ours, but I feel It is unreasonable for a 
federal clear title law to Ignore and render Invalid the 
fruitful collaboration of the groups 1 named at the start of 
my statement. I believe our central notice system should be 
specifically provided for in the federal lau as an acceptable 
form of pre-notiflcatlon under the Act and urge this 
Committee to accept the attached amendment language. 



Smf^gated Amendment. Language 

The language drawn up below is intended to allow central 
notice systems to qualify as pre-notlflcatlon: 

"If a state has enacted legislation which provides for 
written notice to be made under a central notification 
system which serves as "constructive notice" to buyers 
of agricultural commodities, it Is also the intent of 
this legislation that notice given through such systeii 
constitutes written pre-notif icatlon under this Act." 
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Tlie CiiAiRiifAN. Congressman Stenholm. 

STATEMENT OF CHARLES W. STENHOLH, U.S. REPRESENTATIVE 
IN CONGRESS PROM THE STATE OF TEXAS 

Mr. Stenholm. Thank you, Mr. Chairman. I too have a state- 
ment but I would ask that it be made a part of the record and I 
will summarize briefly my position on this important issue. 

The Chaieman. It will be. 

POSmON OF HOUSE AGRICULTURE COMMITTRE 

Mr. Stenholm. Mr. Chairmcm, I would say that the testimony 1 
submit and the record we have developed on the House Agriculture 
Committee in psissing this legislation stems in the House, being a 
fanner, of serving on a bank board, as well as being a Member of 
Congress who has been dealing with this issue since 1983. 

I believe the legislation that we have passed in the House meete 
the criteria that my good friend Senator Andrews has talked about 
so eloquently in his testimony. We all have the concerns of States 
righte but we also rec<^nize that agriculture today is much differ- 
ent than it was 10, 20, 30, 40 years ago, and today we face a legiti- 
mate problem. I also serve on the Small Business Committee and 
find that the problems associated with the agricultural exemption 
is creating tremendous problems for many smaller businesses 
throughout this Nation. Tlierefore, we believe that the record that 
we have esteblished in the House through the hearing process and 
again by the vote on the Agriculture Committee, when all of the 
a^uments were made that you will hear today from the banking 
community and from others who are concerned about this 
change — the vote was 26 for the approach that has passed the 
House and 3 in opposition on the House Agriculture Committee. 

As we have heard from those who are concerned about making 
the change at this time because of the tremendous credit problems 
in agriculture, it was our judgment — Mr. Gunderson and I who you 
will hear from in just a moment — that we should introduce com- 
promised legislation. And we believe that the prenotification re- 
quirements satisfy the concerns of those in the banking community 
regarding this change at this time. 

We believe that the language mentioned, which caused a vote of 
26 to 3 in the House Agriculture Committee, meets those concerns. 

As far as the States righte issue is concerned, I wish to point out 
that my Stete has just recently pawed l^islation that is already 
creating tremendous problems within the agricultural purchasing 
community. I don't know whether the Texas system will continue 
to be utilized or repealed. Regardless, there are tremendous con- 
cerns associated with an attempt to solve a problem with the mag- 
nitude of this particular issue Euid doing it on a State-by-Stete basis 
in which we could conceivably have 50 different Stete interprete- 
tions. 

I would conclude by saying that the controversy surrounding this 
issue was very evident from the beginning. When I chose to take a 
forthright position on this l^islation, 1 contacted each of the finan- 
cial institutions within my district. I had a few that said: "We 
don't like it. It's terrible." But the overwheVmYWfe w«saisMH(ja,*5Ss -lifBt.- 



18 

cent plus, said: "Charlie, we can't quarrel with the intent of the 
legislation. It makes good sense. We wish you hadn't done it be- 
cause we kind of like the way the status quo has been, but we 
cannot argue with the logic and fairness." 

That's why we're here today, Mr. Chairman. We believe the leg- 
islation before you is fair and equitable, will meet the needs of the 
agricultural fmance community, and the concerns of good-faith ag- 
ricultural buyers. 

I thank you for the opportunity to address your committee. 

[The complete prepared statement follows:] 
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STATEitHT 

OF 

THE HONORABLE CHARLES W. STENHOUl ' 
nErSER OF CONGRESS 

flR. Chairman and Hehbers of the Coiviittee! 

As A RESULT OF THE DEPRESSED FARH INCOME SITUATION OF THE PAST FEW 
VEARSj AGRICULTURAL PRODUCTION LENDERS AND GOOD FAITH BUYERS OF FARM 
PRODUCTS HAVE INCREASIHGLV FOUND THEMSELVES PITTED AGAINST OHE ANOTHER. 
Farm lenders have been placed in financial jeopardy because SOME OF 
THEIR BORROWERS HAVE SOLD FARM PRODUCTS PLEDGED AS COLLATERAL WITHOUT 
applying the SALE PROCEEDS TO THEIR INDEBTEDNESS. BONA FIDE BUYERS OF 

fahh products have had to contend hith the risk of paying twce for 
their purchases — once to the seller and again to the lender mho held 
a security interest in the commodity they purchased due to the anomalous 
and inequitable situation caused by section 9-307(1) of the uniform 
Commercial Code (U.C.C. or Code). 

as a general rule. article 9 of the u.c.c. fosters an open market 
rule mhich permits good faith purchasers to take goods free and clear 

OF PERFECTED SECURITY INTERESTS. ThIS GENERAL RULE DOES NOT, HOWEVER, 
HOLD TRUE FOR GOOD FAITH PURCHASERS OF FARM PRODUCTS. By VIRTUE OF THE 
FARM PRODUCTS EXCEPTION, BUYERS OF FARM PRODUCTS HUSI SEARCH FOR LIENS 
OR BEAR THE RISK OF HAVING TO PAY TWICE FOR THEIR FARM COMMODITY IF A 
LIEN EXISTS. In effect, the buyer of farm PRODUCTS BECOMES THE INVOLUN- 
TARY GUARANTOR OF A LOAN ABOUT WHICH HE KNEH NOTHING, IN WHICH HE HAD NO 
INPUT AS TO THE ADVISABILITY OF THE LOAN OR THE LIMIT OF THE CREDIT 
GRANTED, AND FOR WHICH HE RECEIVES NO COMPENSATION IN THE FORM OF INTER- 
EST TO COVER RISK EXPOSURE AND JEOPARDY HE HAS INVOLUNTARILY AND UNKNOW- 
INGLY ASSUMED. 



Digi-jzedbyGoOgiC 



As THE N0RTSA6ED FARM PRODUCTS PROBLEM HAS SROWH, SO HAS THE CONCERN 
OP BUYERS AND COHHISSIOH MERCHANTS, ThEV HAVE INCREASINGLY SOUGHT LEG- 
ISLATION TO PROTECT THEMSELVES AND TO UNFETTER THE FLOW OF A6HICULTUHAL 
COMMODITIES. PrIOR TO 1983 ONLY SIX STATES HAD ENACTED LEGISLATION 
SPECIFICALLY AIMED AT CREATING AN EMIITABLE DISTRIBUTION OF RISK AND RE- 
SPONSIBILITY AMONG LENDERS^ DEBTORS, PURCHASERS, AND COMMISSION MERCHANTS 
ALIKE. HORE RECENTLY, NUMEROUS STATES HAVE MODIFIED. OR ARE NOW INVOLVED 
IN THE LONG AND COMPLICATED PROCESS OF MODIFYING, THEIR COMMERCIAL CODES 
TO ADDRESS THE PROBLEM. HoWEVER, BECAUSE OF THE DISPARATE APPROACHES 
USED BY THE INDIVIDUAL STATES THE VALUE OF ALL THIS LEGISLATION IS UNCER- 
TAIN ~ THE U.C.C. HAS BECOME EVEN MORE ANOMALOUS. AnD THIS PROBLEM IS 

particularly compounded as a result of the increasing utilization of in- 
terstate livestock and commodity markets. 

Proponents of the farm products exemption continually argue that buy- 
ers OF FARM PRODUCTS CAN PROTECT THEMSELVES FROM BECOMING SURETIES BY 

checking lien records. However, in practice, the search of lien records 
that the u.c.c. would require of buyers is too time consuming to be prac- 
TICAL. Even when records can be located, thev often lack the information 
the buyer requires because the secured party is not reouired to update 
the information. 

Buyers of livestock must also comply with the requirements of Section 
228b OF THE Packers and Stockyards Act and similar state laws. Livestock 

BUYERS REGULATED BY SECTION 228b ARE REQUIRED TO PAY FOR LIVESTOCK BY THE 
NEXT BUSINESS DAY AFTER THE SALE IS MACE. BECAUSE THIS IS NOT ENOUGH TIME 
FOR BUYERS TO CHECK RECORDS, SECTION 228b AND SIMIUH STATE LAWS HAVE BEEN 
DUBBED THE "PAY AND PRAY" LAWS. 
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QjESTtONS HAVE BEEN RAISED ABOUT WHETHER IT NOULO BE CONSISTENT WITH 

states' rights to enact S. 714 <0R H.R. 1591 which has been incorporated 
INTO Section 1J11 of H.R. 2100, the Food Security Act of 1985). Mould 
the values associated mith the concept of Federalism be en any significant 
way undermined or contravened. by passing federal legislation to modify 
the farh products exception contained in section 9-307(1) of the uniform 
Commercial Code? 

Mending a portion of one subsection of the U.C.C. in Congress bv 
placing s. 744 oh the statute books in order to vindicate important nation- 
al interests in the unencumbered interstate marketing of crops and live- 
STOCK WOULD HAVE NO ADVERSE IMPACT ON LEGITIMATE STATE CONCERNS. IT MOULD 
COMPORT MORE WITH THE CONSTITUTIONALLY AND POLITICALLY APPROPRIATE BALANCE 
OF POWER BETWEEN THE UNITED STATES AND THE SEVERAL STATES MITH RESPECT TO 
THE ELABORATION OF RULES GOVERNING THIS COUNTRY'S COMMERCIAL TRANSACTIONS 
THAN CONTINUATION OF THE CURRENT CACOPHONOUS STATE OF THE LAM. 

S, 744 ADRESSESS AN ISSUE OF NATIONAL SCOPE THAT STATE -BY- STATE TINKER- 
ING HAS ONLY COMPLICATED AND CONFUSED TO THE POINT THAT THE CORE PURPOSES 

OF THE Uniform Commercial Code — simplifying, clarifying, and making 

UNIFORM THE LAW GOVERNING COMMERCIAL TRANSACTIONS, HAVE BECOME A CASUALTY 
OF GRANTING THE STATES SUCH LEEWAY. 1t IS DUBIOUS INDEED THAT THE STATES 
SHOOLD HAVE THE "RIGHT" TO CREATE SUCH INEFFICIENT DI5UNIF0RMITY AFFECTING 

COMMERCE. Preserving such a status quo is hardly why the Framers first 
MET IN Annapolis 'to take into consideration the trade of the United States" 

AND RECONVENED TO PHILADELPHIA TO DRAFT THE CONSTITUTION. 
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FURTHERMORS, THE PACE OF PREEMPTION CLEAfiLV HAS INCREASED IN THE 
1930'S, BE [T OF THE UNIFORM COHMERCIAL CODE OR STATE LAMS ON BAhlKENG 
AND CONSUMER MATTERS. CONGRESS HAS BECOME INCREASINGLY CONVINCED. MHEN 
CONFRONTED MITH THE ECONOMIC HEEDS OF ALt. BORROWERS OR LENDERS AND SELLERS 
OR BUYERS. THAT THE ABSTRACT ARGUMENT OF STATES RIGHTS SHOULD YIELD. IN 
SELECTED INSTANCES, TO THE CONCRETE FORCE OF NATIONAL CONCERNS. 

The LEGISLATION CONTAINED HITHIN S. 744, EFFECTIVELY PROVIDES TRADITION- 
AL PROTECTION AMD CREATION OF EQUITABLE DISTRIBUTION OF RISK AND RESPON- 
SIBILITY AMONG LENDERS, SELLERS, PURCHASERS, AND COMMISSION MERCHANTS ALIKE 
BY PREEMPTING THE FARM PRODUCTS EXCEPTION OF THE U.C.C., YET PROVIDIHS A 
MECHANISM UNDER HHICH LENDERS HAY CHOOSE TO PROTECT THEIR SECURITY INTER- 
ESTS THROUGH NOTICE TO POTENTIAL BUYERS THAT A LIEN EXISTS AND HMAT STEPS 
THE BUYER OR COMMISSION MERCHANT MUST LEGALLY TAKE TO SATISFY THAT SECURITY 

INTEREST. However, the bill does not prescribe the manner in mhich a lender 

MUST notify the BUYER. ThIS IS TO ALLOW LENDERS THE MAXIMUM FLEXIBILITY 

to set up systems which best meet their individual needs. 

During the legislative process support for S, 744 has grown. The co- 
alition OF NATIONAL ASfilCULTURAL GROUPS AND STATE AFFILIATES SUPPORTING 
"clear title' has ballooned from EIGHT IN 1983 TO 28 TODAY. ThIS TESTI- 
FIES TO THE SEVERITY OF THE DOUBLE PAYMENT PROBLEM AND THE POPULARITY AND 
SUPPORT OF CLEAR TITLE LEGISLATION. 

A FURTHER STRONG TESTIMONY TO THE WISDOM AND NEED OF S. 744 

BY THE Federal government in the person of Secretary of Agriculture John 
Block which supports and favors this legislative solution because it win 

'CD TREAT FARM PRODUCTS E8UALLV WITH ALL OTHER PRODUCTS IN THIS COUNTRY. 
(2) ALLOW CONSISTENCY AMONG AND BETWEEN STATES; (3) REMOVE OBSTRUCTIONS 
TO FREE TRADE AND ORDERLY MARKETING; AND (4) REMOVE DOUBLE PAYMENT RISK 
FROM PUIICHASEfiS OF FARM PRODUCTS.' 
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The Chairman. Thank you. Congressman. I don't think you can 
argue with the logic. People shouldn't have to pay for something 
twice. We can sum it up with that. But I do think that there is 
something to be looked at in terms of States rights, not just be- 
cause I traditionally favor that. The comment you just made about 
not having a hodgepodge — that is always the other side of the coin 
of why we are smarter, why we have greater wisdom here, 535 of 
us, than individual States. I have sdways had a difficult time of, re- 
gardless of the issue — and I've been very consistent, even when it is 
something that I am very much for because it's logical and makes 
sense — crossing that line to tell the Utah Legislature and the 
Texas Legislature and the North Dakota and the Wisconsin Legis- 
latures, that we're smarter than you are and we WEUit to override 
you. That's a very fundamental belief and that's why I think we 
have to be careful when we do that. 

Mr. Stenholm. I certainly agree with that. Senator. 

The Chairman. Congressman Gunderson. 

STATEMENT OF STEVE GUNDERSON, U.S. REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WISCONSIN 

Mr. Gunderson. Thank you, Mr. Chairman and Senators. When 
I was told that we were to try to limit our remarks to IVa minutes 
I decided that 1 would also ask unanimous consent that a written 
statement might be submitted for the record and, in the tandem 
approach that Congressman Stenholm and I have tried to take 
from the beginning in this effort, I want to very simply explain the 
logic of what I think we're doing. 

When we were discussing this in the House Agriculture Commit- 
tee 1 sat at my desk, made a little chart, and held it up. It seemed 
to work there and, so, I'm going to use a similar chart here t his 
morning to explain exactly what we're talking about, '^-^ 

[Representative Gunderson's chart follows:] 



Le^bM^ 




"B^KKiokteit^ 




Sa.4.e^ 




"Buijett^ 
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GIVE THE FARMER THE SAME FROTECnON AS ANYONE EUB 

Mr. GuNDERSON. You have the lender and you have the borrow- 
er. The borrower obviously gets the money from the finEmcial insti- 
tution. He grows the commodity, whether it be livestock, wheat, a 
feed gretin or something else. He then becomes the seller and he 
sells it to the buyer. There is one transtiction between the lender 
and the borrower. Once the borrower becomes the seller, there's a 
separate trimsaction between the seller and the buyer. The prob* 
lem with the present law and the reason that S. 744 needs to pass 
is that, unless we pass this l^islation, we will continue to allow 
the lender to go after an innocent third party — the buyer — for a 
contract between the lender and the borrower. That's the whole 
concept behind this l^islation, to give the feirmer in this country 
the same protection under the Uniform Commercial Code that we 
give every other American citizen emd every other element in the 
conduct of business. 

As Coi^ressman Stenholm said, we have tried to go an extra 
mile here in terms of compromise by giving a notification require- 
ment and place into the l^islation a rather significant penalty of 
$5,000 if the farmer sells to someone who is not adequately noti- 
fied. 

So I think we do try to deal with that. 

PROBLEM OF Hin.TI8TATE LAWS 

One other thing I want to share with you in terms of the prob- 
lems with dealing with this on just a State-by-State basis, some 20 
States have tried to deal with this in separate legislation at the 
present time. And I call to your attention a situation that occurs in 
my district in southwestern Wisconsin. Many of my farmers in that 
area happen to sell to the livestock processors in Dubuque, lA. Du- 
buque, lA purchases livestock from ffumera in Iowa, Illinois, Wiscon- 
sin, and Minnesota. You can quickly see the problem any one of 
those purchasers or those processors are going to have if you have 
four different State laws and you also have, as we do at the present 
time, a 24-houT turnaround requirement fi*om the time they pur- 
chase that livestock to submit a check to the seller or to the 
farmer. That's the incentive behind this. 

I think with that, Mr. Chairman, I will complete my remarks. 

[The complete prepared statement follows:] 
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CongreM of ti)t VtiiUi frtatttf 



I would flEst like to thank th« Chaimon for the opportu 
iaportanca to our agricultural coumnity, th« issue of 'cleai 
and colleague fron Texas, Congcessnan chaclie stenhola, in 
9i Elation. 



As orgiiully dEafted and adopted by 49 of t^a 50 atates. 

■xcept for facia products) in the ordioary coarse of his busines 
D take those goods free and clear of any secuilty interest 
reated by his seller even though that security intscest is 
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■gricultural cn—nditiea. unlike the buyeri ot atlMr goods, iha 
affectiva guacwitois of the debti of the aellers which are 

That BtatuB is insquitdble Coc at least tuo raaBons. First, 

products, such as livestock, there atoply is insdsiiuat* tiw« to 
chsck fO[ outstanding liens in all cases. Hany times, the reault 
foi buyers is ■ double payment for agrlcultucal conaodities — once 

guoEantoi relationship ■ I aa told that in ny own state of 
Wisconsin, we have bad a case where, several years after the 
purchases occurred, a financial institution with a broad-based 
security agreenent sued under the fam products exception and 
collected many months of milk checks made by a snail cheese plant 

• monthly check-off. Instead, it waited until the famer was in 
bankruptcy to claim its payment from the purchaser. Ho«, there 
axe two SBall buainesses in bankruptcy. 

Iiccagnixing thia inequity, more and more statsa are backing 
out of the fan products sxception. In fact, I understand that 
20 states heve now adopted different asthods of addressing this 
issue. Of course, that means that the Uniform Commercial Code is 
anything but uniform on this subjsct. 
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niii iuoonalauiicy and lack of Isgal eartainty has an 
■dvacae l^iact oo tha fraa-flow-of-cc^H£ea in tlie Unltw) seatai 
■• Halt alnca EanHri ami procaaioTi, allka, Kuat ad]uac to a 
different aet of culai and legulationa tor each j mil diction. 
It's not aurpEiaing to find out that aoae bava ali^ly ravartad b 
intrastate oparationa. clearly, the atafn is set for a lingle. 
Federal rule governing tlie purchaae and aale of agricultural 



Accordingly, Congreaanan Stenhola and I introduced S.S, 1591 
earlier tbla year on the House side. As you vould expect, it haa 

Basically, our propoaal would treat buyera of fara producta 

of other goods by graating thaa clear title to the products upon 

to rely on the farv products oxcaption over tlM, wa include an 
exception to clear title to fully protect theae lendera should 

specifically, a buyar of fam producta will not take clear 
title to thoae couoditiea if, within the last 12 Bontha, ha haa 
received written notice of a aacurity interest in tboae goods and 
Mnj payaent ohligationa with reapect to the fam products and. 
than, fails to jaeet thoae payaent ohligationa. 

A fine of not nore than $S,000 ia provided for a famer/borrower 
Vho furoiahaa a list of potential buyara to hla lender and. then, 
sella to aoMOne else without accounting to the lender for the 
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pzooaadi of tha sala wlttilu 10 days of that sal*. 

Ni. ChaiTBan, our prspoial vould ellainata tlie Inaquitlaa and 
iDCoa*iat*nci«B of tba prcaact patchwork of state lulea In this 
araa of tba law. At tlis Ba» tins, It placea tba burdon of 
snforclng tbc financial relatlonablp batHcon lendar and borcowsc 
ulwra It balonga — on the parties to that celatioiiBbip, not on an 
innocent purchaaer of fara products unleas, of coutae, that pur- 
clwssr ha* written notice of the Miitencs of that relationship. 

I recognize that there are B^dieFs of Uw financial 
coHMunity who do not support Federal action in this area and, 
specifically, the legislative proposal we present to you today. 
Proa tbe beginning. I have told thaaa individuals and organl- 
zationi that we intend to work with then on this issue. The fact 
that the change Included In B.R. 2100 Is not a 'pure* clear title 
bill (like that which was offered last year) and containa an 
aiccaption based on wrlttan notice Is proof of our willlngna» to 



Siailarly. Hr. Chairaan, 1 aake a aiailar pledge to work 
9 you and all of your colleagues to produce ao effective 
ilution of this aatter. Again, thank you for the opportunity 
iddreai the COBBittea on thle livortant issue. I look forward 
forking with all of you in t 
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The Chairman. Thank you very much. And whatever else we 
have proved with this testimony this morning, I think it is notable 
and may be historic that three Members of Congress have conclud- 
ed their testimony in less than 15 minutes. I themk all three of you 
for coming this morning. 

At this point I would ask that a statement by Senator Heflin be 
inserted in the record. 

STATEMENT OF SENATOR HOWELL HEFLIN 

Senator Hefun. Mr. Chairman, I certainly appreciate the oppor- 
tunity to present my views on S. 744 to the Committee on Banking, 
Housing, and Urban Affairs. 

S. 744 amends the Agriculture and Food Act of 1971 by adding a 
new section providing Federal preemption of the "farm products 
exception" of the Uniform Commercial Code, UCC 9-307(1) (1977). 
The UCC is a model State law enacted by every State except Lou- 
isiana. The "farm products exception" is currently the law in the 
vast majority of jurisdictions. Thirty-eight States currently have 
either the UCC official text of 9-307(1) or its functional equivalent. 
Eleven States have altered the notice provisions involved. But only 
two States, California and Tennessee, have eliminated the "farm 
products exceptions," and Tennessee's deletion is limited. 

The regulation of commercial transactions has traditionally been 
the province of the States. One of the primary purposes in enactii^ 
the Uniform Commercial Code was to assure that the States retain 
control of regulating the basic commercial law of the country while 
fostering uniformity. Repeal of the "farm products exception" 
would certainly not further this goal. 

The UCC was designated to be State-enacted to Eillow for local 
variations addressing the concerns of each individual State while 
following the basic guidelines of the UCC. The States currently reg- 
ulate the vast majority of commercial and business tramsactions 
through their versions of the UCC which they are free to alter to 
fit their p£irticular circumstances. Congress need not interfere with 
this regulation. Not sd\ provisions of the UCC are identical in every 
State. If total uniformity is desirable, then Congress should not 
consider piecemeal preemption of various sections. Deletion of one 
provisions will not accomplish uniformity. A review of the adverse 
effects of State variation of the UCC should be complete and should 
begin with the Permanent Editorial Board of the UCC. It is for the 
Board to study the problems inherent in the system and on the 
basis of its findings, to make recommendations as to whether par- 
ticular provisions such as the "farm products exception" are in 
need of revision. The Board reviewed the "farm products excep- 
tion" as recently as 1978 and decided at that time that its retention 
was necessary. 

The problems in the agricultural area extend beyond section 9- 
301(1). The troubles faced by those involved in agriculture financ- 
ing today are complex. They warrant careful examination and 
study. Precipitous elimination of the "farm products exceptions" by 
S. 744 is inimical to a thorough review of the agricultural financing 
system aa a whole. Enactment of S. 744 exacerbates the problems 
in E^riculture and agricultural financit^. 
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The problems arismg in the area of agricultural secured lending, 
no less than in other areas of commercial transactions, are best 
handled at the State level through traditional means of State regu- 
lation. States are free to tailor the UCC to their particular needs 
and many States have reviewed and adopted versions of the "farm 
products exception" which are satisfactory to them. 

States should be able to retfiin their right to adopt and modify 
the UCC. S. 744 preempts that right and sets an undesirable Feder- 
al precedent. S. 744 clearly frustrates the right of States to r^u- 
late their business and commercial transactions, and for tibis 
reason, I oppose its enactment. 

The Chaibman. I'd like to call to the witness table Marlin Jack- 
son and Kathleen Lawrence. 

Before I recc^nize you. Senator Mattit^ly has come to the hear- 
ing emd I'd like to reci^nize him for Euiy remarks he would like to 
make. 

OPENING REMARKS OF SENATOR MATTINGLY 

Senator Mattingly. Thank you, Mr. Chairman. I'd just like to 
conmiend you for calling this hearing on the Farm Products Pur- 
chasers Protection Act as amended by the Agriculture Committee. 

I think it presents an interesting response to a contentious and 
complicated problem. I'm not sure what changes, if any, are neces- 
sary in the l^islation to address adequately and effectively the 
issue before us. In any event, the purpose of the hearing is to get 
input from all sides. 

I would like however, to take this opportunity to welcome before 
the committee Mr. Marion Luckey, Jr., from Harlem, GA. He will 
be testifying on your fourth panel, representing the views of pecan 
processors. 

Thank you very much for the hearing. 

The Chairman. Thsmk you, Senator. 

Once ag£iin, let me apologize to all of the witnesses. It was a very 
difficult process to cover Uie spectrum of every side of the ail- 
ment that we could and do it with 19 witnesses. I don't know that 
we have ever requested witnesses where we have had so many 
people that were eager to testify. 

As a result, it is obvious that we will not have time to ask a lot 
of questions of each of the panels and so what we would like to 
do — £md at this time I would request that each witness have a rep- 
resentative come to room SD-534, which is one of the Banking 
Committee rooms adjacent to this, between 5 and 6 p.m. today to 
pick up questions that we would tike to have answered in writing. 

And we would like also, because of the Senate schedule and 
desire to act on this bill as promptly eis we ceui, to have those an- 
swers back to the committee by the close of business on Friday of 
this week. 

Ms. Lawrence, would you like to b^n, please? 
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STATEMENT OF KATHLEEN LAWRENCE, DEPUTY UNDER SECRE- 
TARY FOR SHALL COMHUNITY AND RURAL DEVELOPMENT, 
U.S. DEPARTMENT OF AGRICULTURE 

Ms. Lawrence. Thank you, Mr. Chairman. 

Hr. Chairman and Heabers of the Comalttee, I appreciate the 
opportunity to be with you today and to coi^nt on legialatloa "f^ provide 
protection foe purchaser* of farn products. 

The leglalatlon under conildrratlon, which would tuperaede the fara 
products exemption of Section 9-307 of the Uniform CoBBerclal Code, 
provides protection to connlsaion merchants or selling agents, and 
provides a pre-notlficntlon mechanism under which lender* protect 
their security Interests in certain farm products sold tn the ordinary 
course of business. 
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The Departnenc of Agriculture favor* this legislation because it vlll: 

1. Treat farm products equally with all other product! In thla 

2. Allou consistency anong and between States. 

3. Kemove obstructloas to free trad? and orderly marketing. 

4. ReBove "double payment" risk froa purchaaera of faro producta. 

Section 9'307 of the Uniform Couwrclal Coda provides: 'A buyer In 
*e ordinary course of buHlneHH, other than a person buying farm producta 
TOM a person engsged in farming operntloas, takes free of a security 



est created by his seller even though the security Interest Is 
lerfected and even though the buyer knows of Ita eiiistence." (Eaphssls 
idded.) 

Ordinarily, purchaaera do not need to consider whether security 
.nteresta covsr the goods they purchase. Shoppers do not need to worry 
rhether a deparcaent store has liens on Its goods, nor do retailers need 

cheek whether wholesalers have encumbered their equipment. Even If 
buyers know Che goods they purchase are collateral for a loan, (hey 
take free of any security Interest* 
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Onljr agrtcultural buyi 
purchases, even if they <ji 

Nov, let ae discuss briefly the unlqut 
farn produces eneoptlo^ 
peraons engaged In farming operation) 
For exsnple, livestock ranchers uaui 
Thl» leaves little time for the auci 
lien search on the cattle offered fi 
the fact that most States require f: 



n the rtsk of having Co pay tulce 
have actual knowledge about the c 
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roducts only In the county of 
:he county of the dehtor's rei 



I bleu thst arises due to the 
the sate of farn products by 
la conducted on very short aotlce. 
y sell their cattle at auction, 
neer or the purchaser to conduct ■ 
sale. This problem la aggravated by 
Ing of financial statements covering 
:he products' locale In Boat states, 
dence. Thus, becsuse there Is no 
filing location, the auctioneer or the purchaser would be required 
irm a rounty-by-county lien search to assure that the products are 
free of liens. 

The faat-paced nature of the transaction makes such lien searches 
practically tmpoaslble; thus, auctioneers and purchasers Bust rely on the 
seller's representation that the livestock Is not subject to a security 
interest. Sonetlnes, however, the auctioneers and purchasers 
Bubsequcntly lesm that the livestock waa encumbered and find thenaelves 
liable to the secured psrty. 
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If a seller/debtor defaults on the loao, or fails to account for the 
proceeda, the purchaser or coBnisalon merchant can be forced to pay twice 
for th« goods, once at the time of the sale and again nonth* or years 
later mhen the lender sues the purchaser or comalaalon merchant for 
conversion of collateral. Recourse ngilnst the original seller frequently 
Is unavailing. This problem Is especially troublesome for livestock auc- 
tion burns since the Packers and Stockyards Act requires cash buyers of 
livestock to pay for their purchases within one day of the sale trans- 
action, and, as a practical mastter, the buyer may be difficult to trace. 

A* a result, several States have taken legislative action to remedy 
this situation. Each approach, however, la sonewhat different with no 
clear consistency among States, leaving purchasers of goods shipped 
interstate subject to different laws, depending on the state of purchase. 

The Dnitorm Commercial Code exists as the outstanding example of 
Interstate cooperation, without involvement of the federal Covemment. 
The Reagan Administration maintains a high regard for the concept of 
federalisn, and actions pre-empting the authority of the States should be 
weighed with utaoat care. 

Furthermore, it !• the Department's dsslre to act in harmony vlth the 
State law system to the maximum extent feasible, but with the recognition 
that State action alone Is insufficient to satisfactorily resolve a 
national problem directly affecting interstate commerce. The effect of 
the bill Is only to treat farm products In the same manner as any other 
producta under the Dnlform Commercial Code and to relieve commission 
merchants and aelllng agenta of liability. 
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The Incereit* of creditors busc be protected, both In the Ineereet of 
■quity and to asBiire th« availability of agricultural financing. Both 
private and Govemnent lenders are rightfully concerned that their 
aecurlty Intereat be protected. 

ConversloD la punlahalile under Stat* and Faderal law. The propoaad 
legislation would not disturb State penalties for convelslon nor would It 
prevent States froa altering those penaltlea In the future. 

Therefore, the legislation's propoaed nechanlsn for lien notification 
provides a aethod for the leader to protect the security Intereat In 
certain fam products. The pre-notlf icstlon mechanlsa slao allova 
lenders flexibility to estsbllsh systeas which best sect thetr Individual 
needs. The clear title proposal equitably reaolves the problea* of 
agricultural lenders, borrowers and product purchasers. 

In addition, we believe It would have no iopact on the Departaant's 
lending programs and would not affect the avallsblllty of fara cradit. 
Statutes similar to the Federal proposal have been in force, suceesBfully, 
Is Illinois, Ohio, Indiana, Kentucky, Tennessee and Caltfornta. 

Conversions of collateral are relatively infrequent and, in cases 
where they hsve occurred and recovery haa bean atteapted, the cost 
ofllClgstlon has almost equaled the loss. For example, a survey by Cha 
Faraera Hoae Adalnlatratlon ehowed that the Agency, In I9B4, collected 
SI. A Billion In 130 separate lawsuits, hardly Justifying the cost of 
litigation. 

Thank you. 
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The Chairman. Thank you very much. 
Mr. Jfickson. 

STATEMENT OF HAIOJN D. JACKSON, BANKING COMMISSIONER 
FOR THE STATE OF ARKANSAS 
Mr. Jackson. Mr. Chairman, ladies and gentlemen, it is an honor 
for me as predominantly a farmer or country banker from Para- 
eould, AR, who is temporarily doing penance for the sins of farm- 
mg and being a country banker by serving as bank commissioner 
for 19S State-chartered institutions in Arkansas. 

NO MEED POR FEDERAL INTRUSION 

I have attempted, Mr. Chairman, to address the issues as out- 
lined in your letter, looking first at the extent of the problem. In 
my 30 years of active farming, 25 years of agriculturfil banking, I 
only know of five or six instances where lien rights became a 
matter of dispute. In half of those instances, the merchant, the 
meatpacker, the grain buyer, prevailed in the dispute. So the truth 
is, Mr. Chairman, that there is no occasion for the Federal Govern- 
ment to intrude into the legitimate affairs of agriculture Emd agri- 
cultural business in the State of Arkansas or the other 49 sover- 
eiCT States of this Union. 

These State laws affecting lien rights on agricultural commod- 
ities are really no different than the lien rights on real estate, 
automobiles, stocks or bonds, or anything else. And to assume that 
the purchaser of livestock has no opportunity to search for liens is 
an absurdity. Farmers and ranchers do not materialize overnight 
brought into existence by the tooth fairy. They exist over long peri- 
ods of time and I know of not one single instance in all of Uiese 
disputes where there's been any loss on the part of a packer or 
grain merchant where any search for lien was made. 

The fact is that the international grain barons, the mammoth 
poultry processors, and meat processors are simply attempting to 
transfer the normal risk of their business. They talk about being 
innocent third parties. They are no more innocent than any other 
person that's in business for a profit. They are simply attempting 
to transfer the normal risk from the international grain barons of 
this country to the community banks, the PCA's, the Farm Credit 
System, the FHA, and the Commodity Credit Corporation. 

I was asked to address the issue of the availability of credit. I 
think if you read the Wall Street Journal — we get it a few days 
late in Arkansas so we're getting March editions now — we just now 
learned that the Farm Credit System is floundering on the shoals 
of bankruptcy, the largest farm lender in this country. Farm 
banks, agricultural banks, are closing at a rate almost of two a 
week in this country. 

Now given those circumstances, one does not have to be a genius, 
a bank commissioner, or even a U.S. Senator to figure out that 
anything that increased the risk of extending credit to farmers and 
ranchers is going to exponentially decrease the aveiilability of 
credit. 

As the bankitw commissioner in Arkansas, I am required to put 
my hand on the Bible and take an oath that se.'yfttViaJLY-w^^^fBfj 



duty to my God and my country to ensure the safety and soundness 
and public confidence in the banking system. I predict that if this 
law is peissed in its present form that whoever the bankii^ commis- 
sioner is that takes that oath in solemnity will have no choice but 
to order the 193 institutions in Arkansas to avoid extending credit 
where a significant portion of repayment is predicated on liens on 
crops or livestock that can be frustrated or estopped by simply 
taking the commodity to the market. 

Then the Uniform Commercial Code is not uniform. It is the out- 
growth of the English common law. It took 200 years of hammerii^ 
out a system to accommodate trades where there was a delicate 
balance between the creditor and the borrower and the merchant. 
Only the greed of international grain barons and the mammoth 
poultry and meat processors now drive this legislation in an at- 
tempt to move the risks from the normal risk of doii^ business in 
that arena into t^e capital accounts of the bank. 

EFFECTS ON LOAN CLASSIFICATIONS 

I was asked to address by a letter from you the impact of this 
legislation on loan classifications or loans that are accorded unban- 
kable status by a bank examiner. Loan classifications through the 
farm banks are increasing at alarming rates. In Arkansas, they're 
going up from 300 to 400 percent. In many States they are going up 
from 500 to 1,000 percent increase in substandard, doubtful, and 
loss classifications. 

Without fear of contradiction from anyone who has any knowl- 
edge of the subject, the enactment of this bill wUl greater exacer- 
bate that problem. Loan classifications predictably will go up. But 
even worse, Mr. Chairman, those banks that are hanging on with 
their customers who are hanging on will have to withdraw from 
the extension of credit. They just can't afford any extra modicum 
of risk. 

Now what we're talking about is the transfer of risk, not the 
elimination of risk. We're talking about one-half of 1 percent, a few 
unethical people who sell their products and sometimes in concert 
with the buyer, the merchant, sometimes without the merchant's 
knowledge, and fail to pay their just debts. No one cem come before 
you and honestly and truthfully tell you they have had any enor- 
mous losses. 

In Arkansas last year, throi^h the default of one auction bam, a 
half dozen of our small country banks, the largest of which was 
under $20 million, suffered $1 million collective loss. The greater 
portion of these losses, Mr. Chairman, in fact occurred by the com- 
munity agricultural banks, by the PCA's, and the FHA'b. If you 
need to do anything, you need to strengthen the provision in the 
lien rights that protect the people that finance this high-risk thing 
called agriculture. 

The exemption for agricultural products was placed in the Uni- 
form Commercial Code for a very good reason. A typicsil loan in Ar- 
kansas for $300,000, about half of that would be pmiicated on cur- 
rent loan values of fixed assets — tractors, combines, tillage imple- 
ments; $150,000 of that $300,000 loan is predicated almost entirely 
at Uie first part of the loan on crops t^t aren't even planted, on 



livestock that may not even have been born, eind then as the 
season progresses it changes into growing crops eind growing live- 
stock and ultimately it's marketed. There is already in every State 
a wide array of notification process. To increfise the notification 
process predictably will not bring any relief to anybody and results 
only in chaos. 

Those States that have attempted this have found that it pro- 
duces fin avalanche of paper debris that is tantamount to grinding 
the grain merchants, the meat packers in hi^^ piles of bovine 
feces. It's nothing more than just dumping a whole bunch of biode- 
gradable materiad generated by word processors in order to protect 
the Intimate Uen rights of people that are financing the highest 
risk s^^ment of the economy in America today. 

I would ask that my remarks that have been prepared and deliv- 
ered to your staff be included as a part of the record. 

[The complete prepared statement follows:] 



Mr. Chairman. dlBtinguished members of the committee, ladies and gentlemen. It 
is indeed an honor for me to appear before your committee and present my views 
concerning Senate bill 744 and the so-called "clear title" issue. 

A copy of my resume is attached, which will give you an insight into my academic 
and work experience. 

The testimony that I offer today is flavored with an array of prejudices. Admitted- 
ly, most of the prejudice arises out of my 25 years of experience as a country 
banker. During this period of time, I was very much involved in fmancing farmers 
and ranchers. 

I have the honor of serving not only aa bank commissioner for Arkansas but also 
as a member of the board of directors and a spokesman for the Agricultural Bank- 
ing Institute, an organization much interested in preserving the ability of agricul- 
ture/ conununity banks to serve their customers' credit needs. Admittedly, under the 
moat ideal circumstances, it is challenging to serve this constituency. All of you are 
aware of the farm credit crisis. In the midst of this crisis bankers find it very chal- 
lenging in their attempt to provide loans to finance crops and livestock. Indeed, 
bankere are employing greater initiative and imagination and incurring historical 
high risk in financing agriculture. 

Since April 15, 1983, I have had the honor of serving as bank commissioner for 
the State of Arkansas. As such, I have supervisory and regulatory authority over 
185 State-chartered banks, 3 industrial loan institutions and 4 trust companies. 
These State-chartered entities have deposits entrusted to them by their constituents 
of approximately |8 billion. 

The banks, over which I have supervisory and regualtory responsbility for safety, 
soundness and public confidence, are predominately community banks that are ex- 
tensively involved in Bnancing farmers and ranchers. 

As bank commissioner, I am an active member and have long been an associate 
member of the conference of the State bank supervisors, an organization that has a 
vital interest in any intrusion that inhibits the ability of the States to control their 
destiny and legislate appropriate laws with regard to banking and agriculture, in- 
cluding the Uniform Commercial Code which is the subject of discussion today, 

I think it appropriate to address the questions: "Is there really a problem? ' or "is 
this simply an effort on the part of the grain barons and giant poultry and meat 
processing companies to transfer portions of their normal risk of doing business 
from their segment of the agricultural economy to the capital accounts of the banks, 
PCAs, the Farmers Home Administration and the Commodity Credit Corporation?", 

Predicated upon my 25 years of heavy experience in financing farmers and ranch- 
ers, I am convinced that there is no urgent need for any type of change or relief 
with regard to the "exception for agricultural commodities". In my 25 years of expe- 
rience, I have only had 3 or 4 occasions in which lien-rights became matters of dis- 
pute. At least half of these occasions, the bank was unable to prevail in the dispute, 
because of technicalities or because the bank had failed to maW "foJi. aivi B&»:<iisi!«: 
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disclosure", appropriftte fUingB, or was found de^ient by some other means by the 

Interestingly enough, in other instances the "purchasers of agricultural products" 
readily admitted that they were aware of the banks' liens and voluntary rendered 
payment. No doubt they sought restitution and to the best of my knowedge, i^ 
tained it from the farmers and rancherm from whom they had made their purchases. 

A review of the cases tried in Arkansas, involving chspute of the collaterialized 
lender versus the "purchasers of agricultural products", one finds that the number 
of cases litigated is few and far between. 

Based upon my quarter of a century of "real world experience", I am convinced 
that there is no ui^nt need and no cases made for a Federal override or a Federal 
intrusion into the Uniform Commercial Code of the various States, including the 
State of Arkansas. 

For the past 35 years I have been actively engaged in farming operations in addi- 
tion to my banking activities. My own experience in marketing my cotton, rice, soy- 
beans, milo. and livestock reveals that there is no great inconvenience to the forlD 
producer in having checks made jointly so as to protect the interest of the "protMt- 
ed lienholder". that is, bank, PCA or other creditor. As a farmer, I have not experi- 
enced any inconvenience, difficulty in marketing or embarrassment when asked by 
the purchasers of grain or livestock if liens exist and if so, to whom the joint payee 
of the check should be. 

My own survey of purchasers of agricultural commodities indicates that most 
such purchasers have experienced very few instances where they have been called 
upon to make payment to the "perfected security interest" of the collaterialized 
lenders. In those rare instances where they have been called upon to do so. they 
readily admit they made no e^ort whatsoever to check the lien records of either the 
county or the State to determine the existence of liens. 

The fact is, for the past 100 years the various States have relied heavily upon the 
"honor system" in which the purchasers of agricultural commodities and livestock 
have depended upon the honesty and integrity of the farm borrowers to utilize the 
proceeds from the sale of their commodities or livestock in appropriate payments of 
their debts. Admittedly, in times of extreme economic distress, such as the farm de- 
pression that is occurring now, the incident of breakdown in the "honor system" has 
increased somwhat. There is an old "burnt hill" saying: "In desperate times good 
men can and do sometimes become desperadoes." 

The Uniform Commercial Code's predecessor, the chattel mortgage, dates beck to 
the English common law. The exception made for "agriculturu commodities and 
livestock" was made for very sound and valid reasons. Simply stated, agricultural 
products were exempt, because of the high risk involved in the financing of agricul- 
ture. This high risk, coupled with the mobility and the perishability of agricultural 
commodities, was the basis for most of the States making an exemption in their 
commercial code to the "clear title" provision of the Uniform Commercial Code. 

The typical soybean, rice, milo, or wheat loan in northeast Arkansas is structured 
so that perhaps two-thirds of the amount of debt is covered by a lien on equipment, 
liveetock, storage facilities or other fixed assets. The remaining one-third is predicat- 
ed almost entirely upon the crop to be produced. 

An illustration would be a $300,000 loan. The current market value of tractors, 
combines, tillage implements and other ^ed assets might be equal to {200,000 with 
perhaps a loan value of $150,000. This leaves the remaining balance of $150,000 un- 
secured, except for the lien-rights on the crop first to be planted, later growing, 
ht^fiiliy harvested, and marketed — hopefully at a profit. 

Obviously, any change in the "exception for agricultural products" that removes 
the exemption would increase the risk exponentially. 

Because of the credit crisis confronting the American farmer, a great many farm- 
ers are having great difficulty in obtaining credit on any basis. Anything that in- 
creases the risk will significantlv reduce the farmers' abilitjr to obtain adequate 
credit. Under the present law and with the benefit of the provision in the law that 
the lien follows the collateral", a great many farmers are unable to obtain adequate 
financiiig. 

There is no doubt that the enactment of Senate bill 744 will have a very n^^tive 
effect and will seriously reduce the availability of credit for farmers and ranchers. 

As bank commiaeionor, it is my reeponsibili^ to regularly and routinely examin- 
ing the 193 State-chartered financial institutions to ensure safety and sotmdsess. 

In making these examinations, a fiindamental part of the examination — indeed 
the heart of the examining process— Is a review and evaluation of the asseta, that ia, 
loons, bonds, and securities. 
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Without fear of contradiction, I aaaure you and members of the United States 
Congress that loan classifications will significantly increase, if Senate bill 744 is 
passed in its present form. 

One does not have to be an expert in bank examination to realize that in times of 
estraordinaiy economic distress, mai^inal collateralized loans and loans with mar- 
einBl cash flows will deteriorate and will lie viewed as having "excessive risk", if 
Federal law is changed so that protection under the lien-rights is decreased. There 
is an absolute certainty that classified loans will increase dramatically. 

In tlw 2Vi years that I have been bank commiflaioner I have observed an increase 
between 300 and 400 percent in the dollar amounts and an even greater percentage 
in the numb^' of classified loans among the banks that serve preoominately agricul- 
tural custmner^Mise, Obviously, if the lien-rights to crops and livestock are effective- 
ly cut off or estopped by Federal law, there will be an increase in classified loans. 

As bank commiSBioner, I am gravely apprehensive that I would be compelled 
under the law to advise the banks under my supervision to avoid making loans 
where significant reliance for repaynient of the loan is predicated upon the proceeds 
from the sale of commodities and livestock, if any law is passed so as to "estop" or 
cancel the lien-rights and thus significantly increase the risk of these loans. It is my 
considered opinion that banks engaging in such lending, wherein lien-rights are 
frustrated or estopped as a part of the marketing process, would indeed be engaging 
in "unsafe and unsound banking practices". As hank commissioner, I have no alter- 
native but to insiBt that banks refrain from engaging in unsafe and unsound bank- 
ing practices. Predictably, the enactment of Senate bill 744 would relegate many 
loans that are presently extended by bankers to their farmer and rancher customers 
from acceptable risk into the realm of "unsafe end unsound" lending practices. 

In those few States that have modified or altered the "exemption for agricultural 
products" in their Uniform Commercial Code the results have been "massive 
chaos". One such State is the State of Iowa. It is my understanding that in Iowa, in 
order to perfect lien-rights of creditors, notification must be made to market points 
within broad geograpliic territories. This notification process has resulted in a gen- 
eration tS an avalanche of letters of notiRcations from banks, PCAs and others seek- 
ing to perfect their lien-rights. 

In my home town of Paragould, Arkansas, the bank I was associated with for 16 
years was significantly involved in the financing of row crops and livestock enter- 
prises. In addition to nling the appropriate notices with the county clerk or with the 
clerk and the secretary of state, it was/is a common practice for this bank to pro- 
vide a list of farmers who are indebted to the bank, and against which the bank 
holds a protected lien interest on their crops and livestock to all prospective pur- 
chasers. 1 assure you that this was not a simple, inexpensive or easy task. The list 
had to be mailed to prospective purchasers in one-third raT southeast Missouri, ^r- 
titms of southwest Kentucky, one-fourth of the western part of Tennessee (particu- 
larly Memphis), northeast KCssissip^i and substantially all of Arkansas. Even with 
this practice, there were a few occasions where the bank stood losses because of un- 
scrupulous farmers or ranchers who marketed their crops without requiring the 
checks to be issued jointly and who disposed of the proceeds without paying their 
dd>ta. 

Based on my own personal experience of providing lists to prospective purchasers, 
I assure you that those who seek removal of the "exemption and who support the 
"dear title" bill will be most unhappy with any direct notification process. A provi- 
sion requiring direct notification of prospective nurchasers is impractical because 
the purchasers are not always known to the bank or other lienholder and cover a 
wide geographic territory. 

Direct notification will predictably result in the grain mercliants, poulti? and 
meat proceasois being "smothered" in an avalanche of letters and lists as banks, 
PCAs, FHA and others seek to minimize their risk and perfect their lien. 

In recent years, as the customers have become economically distressed, we have 
in one or tm> instances where customers haul their commodities outside the trade 
territory so as to avoid disposing their products at a market point where their name 
is likely to appear on a list. I share this information with you to indicate that the 
community bfuks are genuinely concerned about this problem and are willing to 
cooperate. 

I am of the opinion that the most viable alternative to Senate bill 744 is a severe 
civil and criminal penalty for individuals who market crops or livestock without re- 
quiring the purchaser to issue the settlement checks jointly to the producer and the 
lienholder. 
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improvement over the present system. I am confident that the providers of credit 
would cooperate in a central filing arrangement. However, I should point out that 
there does not appear to be any distinct advantage in filing at the State capitols 
versus the present system in roost States of fillip with the county seat. 

While I have grave doubts to any si^iificant improvement over the present situa- 
tion, certainly banks, productions credit associations and others who r^[ularly pro- 
vide production loans would be cooperative in a "central filing procedure". Obvious- 
ly, each individual Stat« should designate with whom and the process under which 
central filing should occur. 

The mortgages on homes, farms, automobiles and lieo-nghta on livestock, Earm 
commodities are a legitimate matter of State government, "nie provisions of Senate 
bill 744 and similar provisionB are an unwarranted intrusion of the Federal Govern- 
ment into State laws. While there are great variances among the 50 States in the 
"commercial code", it represents significant improvements over the preexisting 
"chattel mortgage" laws of a few years ago. 

There is no occasion and there is no justification for the Federal Government to 
impose its will upon the States by altering the "Uniform Commercial Code", as 
adopted b^ the l^palative branches and signed into law by the administrative 
branches, i.e., Governors of the various States, 

In summary, based on more than 30 years of active participation in agriculture in 
a variety of CEy>acities, including an active farmer and almost 3 years as a bank 
commissioner, I assure you that the result of Senate bill 744 will be most undesir- 
able. 

It is quite ironic that this bill and similar bills that are touted to "help the farm- 
ers market their crops" will predictability result in the fanners being unable or less 
able to obtain urgently needed financing for crops and livestock. 

I strongly admonish you to avoid succumbing to the pressures of the international 
grain barons and the mammoth processors of poultry and meat products and look to 
the best interest of all agriculture, particularly the farmers and ranchers. If you do 
so. I am confident that you will reject Senate bill 744 or that you will drastically 
amend the bill so as to remove the portions that will aignificanUy reduct the farm- 
era' and ranchera' ability to obtain credit, increase paperwork, create chaos and con- 
fiision which will lead to expensive litigation. 

Thank you for permitting me to appear before you. I shall be happy to respond to 
questions. 

Resume of Marun D. Jackson, Bank Commibbionek, AR 

April 15, 1983, Governor Bill Clinton appointed Marlin Jackson Bank Commis- 
sioner. As such, he has supervisory and regulatory responsibilities and authorities 
over the 185 State-chartei«d banks, two trust companies, and three industrial loan 
institutions. 

Mr, Jackson has more than 25 yeara' experience in banking. He served as chair- 
man and president of Security Bank, Paragould, for the past 14 yeara. Previous to 
that, he was employed at Citizens Bank, Jonesboro, Arkansas. 

He is on the facmty of various banking schools, including Stonier (jraduate School 
of Banking, Rugters The Univereity; School of Banking of the South, ISU; Mid- 
South School of Banking, Memphis State; and National Agricultural Bank Manage- 
ment School at Iowa State Univeraity. Ames, Iowa. 

Agriculture is a fundamental part of Marlin's career and bacliground. As a youth, 
he was active in the Future Farmers of America, He served as a State officer and 
received his State and American degrees. He has interests in agricultural-related 
businesses and ownerahip interest in farms in Craighead and Greene Counties. He is 
a former vocational agricultural teacher. 

He has been very active in the American Bankera Association. He served as chaii^ 
man of the agricultural division of the American Bankera Association and has 
served on the Administrative Committee and the Government Relations Council. He 
has also been very active in the State Banking Association prior to becoming Bank 
Commissioner. 

He is active in the field of education and recently completed a 10-year term on 
the State Board of Higher Education and a 2-year term on the Education Commis- 
sion of States. 

In addition to his active participation in education, he has been very active in 
community, civic, and church endeavora. He served for several years as a certified 
layspeaker for the United Methodist Church, as a member of the Board of Trustees 



of tlie Paragould District United Methodist Church, as a member of the Committee 
of Finance and Administration, and other church conuniasions. Additionally, he ia 
the past President of the Paragould Area Chamber of Commerce, the Paragould In- 
dustrial Development CommiBsion. and he served for more than 20 years as a Jus- 
tice of the Peace. 

Marlin has been much in demand as a speaker and has spoken at bank meetings 
and Chamber of Commerce meetings all across the United States. 

Bdarlin ia an honor graduate from Dixie High School, an honor graduate of Ar- 
Itanana State University, and a graduate from Harvard Graduate School of Business, 
Advanced Management Program (AMP). 

He is married to the former Betty Nunn. They have four children and a rabbit 
named Bedford. 

The Chaikman. They certainly wUI be, and I would say, Mr. 
Jackson, you're my kind of a witness — and that isn't a judgment of 
whether I figree with you on all of your statements or not — you're 
certainly clear and understandable. There is no doubt about where 
you stand on the issues and I would like more witness^ to be that 
direct. 

Ms. Lawrence, I just have one question for you. 

What is the total amount of dollars of USDA's farm product 
loan? 

$5 BILUON FOE SHORT-TERM OPERATING LOANS 

Ms. Lawrence. Our Farmers Home portfolio for short-term oper- 
ating loans for which we would use as collateral produce or chattel 
is this year about $5 billion. 

The Chairman. And what do you expect to extend on current 
product loEin? 

Ms. Lawrence. Next year, $4 billion. 

The Chairman. Are these funded by taxpayers' dollars? 

Ms. Lawrence. Yes, sir, in part. 

The Chairman. And you're willing to relinquish your current 
lien position on approximately $9 billion of loans? 

Ms. Lawrence. No, sir. We don't intend to relinquish our liens. 
We would, under the law eis proposed, use the prenotification 
system. 

The Chairman. Thank you very much. I'm sorry we don't have 
additional time, but if you would pick up the questions or have 
someone pick them up later today we would appreciate it. Thank 
you very much. 

Mr. Jackson. Thank you. On behalf of the Arkansas bankers, 
Mr. Cheurman, we certainly thank you for holdit^ these hearings 
and for your legitimate concerns for the rights of the States that 
are reeilly vital to this whole issue. Thank you very much. 

The Chairman. Thank you. 

Ms. Lawrence. Thsmk you, sir. 

The Chairbian. Panel No. 3, Mr. Glen E. Lemon, Mr. Bud Ger- 
hart, and Mr. Gene Swackhamer. Mr. Lemon, would you like to 
begin, please? 
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STATEMENT OF GLEN E. LEMON, CHAIRMAN OF THE BOARD, 
FIRST BANK & TRUST CO., BOOKER, TX; VICE CHAIRMAN, GOV- 
ERNMENT RELATIONS COUNCIL, AMERICAN BANKERS ASSO- 
aATION 

Mr. Lemon. Mr. Chairman find members of the committee, I am 
Glen Lemon, chairman of the board of First Bank & Trust Co. in 
Booker, TX; and vice chairman of the American Bankers Associa- 
tion Government Relations Council. Our bank administers about 40 
million dollars' worth of agricultural loans. Booker is a small com- 
munity in the top of the Texeis Panhandle composing about I30 
people when we're all home. 

[The complete prepared statement follows:] 
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CUM B, LB«M 

on btfMlf Of 

IHE mStlCUl BANKERS ASSOCIATION 

Hr. OitiinMn and Hnbacs of tlM OoniiiittM: 

I an Glen E, Lanon, Chaicun of the Boacd of the Picst Bank and Trust 
Coifany in Bookec, Ifexas and Vice Qiaimtan of the Anec.ican Bankers 
Association's Covemnrait Relaticns Council. Our baidc has assets of 
approximately $110 million. 

Bie ABA is an association comprised of ower 13,000 full service banks 
Hhldl mate \ip approximately 90% of this nation's banking coiniunity, Hhile 
the ABA represents banks of all sizes, 85t of our morbers have assets of 
l«si than $100 nlllicn and many of these banks have large agricultural loan 
portfolios. In fact, 4,000 canneccial banks fall knder the Department of 
Agriculture's restrictive definition of beir^ an agricultural banks, i.e., 
those holding under $500 million in assets with more than 251 of total loans 
devoted to agricultural related borrowers. 

At the outset, ue uould like to express our appreciation to Ota 
Otainnan and the Menbers of the Committee for today's hearir^s and for 
requesting referral of S. 744 to Qie Banking Ccnmictee. Mr. Chairman, as 
your July 26, 1985 letter to Qairnian Heljos accurately states: "S. 744 is 
unique , ... in that it would affect the relative rights of the purchasers 
and prior lienholders, i*o are frequently banks, finance conpanJes, atri 
other comnercial lenders." He' have long Celt tiiat S. 744 is unneccessary 
lagislatlon as our testimony will explain. Procsducally, there is no 
justification for including S. 744 as a provision in the 1985 farm bill 
because that legislation is essentially a four year authorization bill for 
funding the very Important food and fiber programs adnlnlsCered by the 
Department of I^rlculture. S. 744 is legislation that has virtually nothing 
to do with funding the program responsibilities of the D^ortment of 
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Agricultuce, rather it is substantive legislation bearing or the right of 
every state to regulate connercial transactions within its borders according 
to state law. 

The ABA shares with the Manbers of Congress a great ooncern for the 
econonic plight of Anerican agriculture. Bankers are working with their 
ccnmunities throughout this country to work tlirough these extranely 
difficult tiroes. ABA, in concert with many of the groups testifying today 
on both sides of S. 744, has taken action to urge legislative and regulatory 
action to permit banks to continue to meet the financing needs of our 
agricultural custoners. 

No doubt the econonic hard times wrought on agriculture are causing 
sane to focus on the fam products rule repealed by S. 744. Howewer, we 
must state that enactment of S. 744 will not help the marginal farm borrower 
get additional credit. It will, without a doubt, force the lenders to 
alto: their credit position for secured borrowers and generally result in 
less credit being available for borrowers who qualified for a loan because 
Of the lenders' ability to guarantee the loan with a fully enforceable 
security interest. 

As this Conmittee is acutely aware, the econonic problans of 
agriculture are also adversely affecting many comercial banks throughout 
the United States. In March, 198B the Departnent of ^^riculture published a 
report entitled "Ae Current Financial Condition of Farmers ar»3 Farm 
tenders" which factually smmarizes the severity and dimension of the toi^h 
financial conditions faced by many agricultural banks. It* concluding 
paragraph of the report well suninarizes the situation we in banking are 
financing — an in^rtant consideration in analyzing S. 744: 
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"Banking failures are currently running at 10 times their average 
annual rate for the past three decades. Institutional lenders, 
depatSing on the proportions of their portfolios in farm loans, 
may not be able to absorb likely Increases in the numbers and 
anuunts of troubled farm loans over the next few years without 
severe problans, further increases in lender failures, and 
increases In the costs of credit to agricultural borrowers." 
["Hie Curr^tt Financial Condition of Fanners and Farm Lenders", 
DEDA, March 1985, page 29). 



b of S. 744 will only exacerbate this already severe situation. 

Let me now briefly discuss S. 744, whi<ii proposes to federally preempt 
Sec. 9-307<l) of the Uniform Ccnmercial Code. As the Manbers of the 
Oamiittee know. Section 9 of the Dnlfom Connerclal Code grants broad legal 
protection to certain types of agreements and provides as a general rule 
that a security interest in collateral continues in effect notwithstanding 
sale, exchange or other disposition by the ddator unless the secured party 
authorized such action. Of course, not all securi^ interests are created 
by SectiMi 9. Real estate nortgages for ex30?>le — with i*ich this 
Connlttee is most fanlllar — are created anfl enforced by other state laws. 

S. 744 is often referred to as die "farm products exception" 
legislation, but we believe that it would be fairer to all parties to label 
5. 744 as Ute "farm products mortgage" bill because under the present 
operation of Sec. 9--307(l) that Is exactly the situation we have. The bank 
or lender holds a mortgage against the livestock or ccmnodity grown t^ the 
fanner or rancher; the mortgagor — lAo is the farmer or the rancher — is 
free to sell his product to a third-party purchaser at any time he chooses 
for the best price he can get, but a third-party buyer takes clear title to 
the product only if the seller has paid off his ind^tedness in full to the 
secured party, lAio usually is the bank. 

The situation is analogous to the sale of your residence. You borrow 
the money to purchase youc house fron a lender; the lender takes a security 
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interest against your home called a n»rtgage; and you In ttm fiiture make tiw 
decision when an3 foe rfiat price you want to sell your hone to a buyer. 
Before tlw buyer can take clear title to your house, you as the mortgagor 
ace obligated by law and contract to pay off your dd>t in full, otherwise 
the lender at their eption can enforce their lien rights for repaynent of 
the mortgage against either the seller or the third party buyer. Tile law 
places Uie responsibility on the third-party purchaser to dieck for liens 
and establish) the clear title for the purchase from the seller. 

S. 744 would establish new Federal rules to govern all sales of farm 
products and livestock sales at the state level. Technically, the bill 
aniends the Agriculture and Food Act of 1981 Co fcovide that other law 
notwithstandiiq, a buyer in the ordinary course who buys farm prodLicts fcon 
a seller engaged in farming operations shall take free of a security 
interest created by the seller, even if the Interest Is perfected anj even 
if the bi^er knows of Its existence, 

9»e bill further provides that the buyer will take subject to the 
security Interest if: 1} he receives writtsi notice of the interest and of 
his obligations within twelve months prior to the sale and 2) he fails to 
perfoim those obligations. 1^ notice given by the lender must include the 
naoes and addresses of the secured party and the seller, a reasonable 
description of the property and any payment obligation imposeJ on the buyer 
as a condition for release or uaiver of the security interest. 

The security agreonent between the lender and the fanner may alleviate 
sooe of the burd^i on the lender by requiring the farmer to furnish to the 
lender a list of possible buyers. If the farmer sella to a party not on the 
list, he may Eaoe a maxlmin fine of $S,000. HcMever, the fanner will not be 
liable if he has given written notice to the lender of the identity of the 
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actual buyer within seven days ptloE to the sale oc If he has accounted for 
the proceeds of the sale within tend days after the sale. 

In reality, S. 744 guts Sec. 9-307(1) Of the tXT. Order the new 
federal law, a security Interest in a faon products transaction uould be 
enforceable against a third-party purchaiser only if the lender oc the 
famer/sellet has given written notice of the lien to the buyer prior to the 
sales transaction. Tne bill, however, falls to provide any mechanian by 
Whldi a lender can realistically be assured that adequate notice Is given to 
all HDuld-be-buyecs in order to protect the lender's securi^ interest. 

itgain, tiie situation is akin to a lender providing you with funds to 
buy your house and taking back a security interest in the form of a 
mortgage, but the law provides tiiat the mrtgage rights can only be 
exercised against the individual vhan the lenSec or the borrower guesses 
trill be a likely purchaser at sane time In the future! He think that S. 744 
1b totally unreasonable in expectli^ a lender to be able to anticipate tAien 
and to uhon a farmer may c^ose to sell his ncrtgaged pcodixzt. It's a 
guessing gane, pure and single. 

ABA opposes S. 744 for four principal reasons. First, S, 744 is 
unnecessazy legislation because there has been no clear showit^ of benefit 
to all Forties of a Sec. 307(1} transaction, and — absent a showing of 
clear public benefit — there is no reason for Federal preenption of the 
current law of at least 38 states. Second, the third-party buyer's alleged 
risk of havlc^ to pay twice is greatly exaggerated. The buyer's problans 
are essentially mechanical in nature. If S. 744's provisions were followed 
to a logical conclusion, they would abbrogate the concept of secured credit, 
Itilrd, 5. 744 attaqpts to equate fam product financing with Inventory 
financing, uhen in fact — it is really mxM more similar to nortgage 
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financing. If the fam products mortgage is eliminated undec the UCC, 
Congress will effectively be ranovicq crops, livestock an3 other products as 
reliable collateral for farm loans. 

Finally, at a time when fanners are already having prolans securing 
financing and agrloilturaJ. banks ace under pressure to write off loans 
because of inadequate security, this is an imprudent time to dtac^e e^lstlr^ 
law and further Inpair the ability of the agriculture to receive financing. 
Ttwre have been no indepenaent econanic studies analyzing the benefits, if 
any, to be achieved by the proposed legislative dnange, and there are 
certainly substantial doubts on tiie part of bankers, regulations, and the 
legal camtuni^ as to any positive benefits accruing to agricultural finance 
by the legislation. Let me discuss each of these points In detail. 
Preanptlon of State Law 

One reason ABA opposes S. 744 is because it preen^s state law in the 
area of secured lending. Article 9, the secured lending section of the OCC, 
Is a nndel state law enacted by every state except Louisiana. The "farm 
products enceptlon" is not an exception of law because it currently is the 
law in the majority of jurisdictions, niirty-seven states and the District 
of ColuTfaia currently have either the official text of DCC 9-307(1) or its 
functional equivalent. Eleven states have altered the the type of notice 
require;] in order to invoke the exception, but only tuo states, California 
and Tennessee, have eliminated the "farm products exception," and 
Tennessee's deletion is limited, ttus, the enactinent of S. 744 would pre- 
aipt the law as it currently exists In the vast majority of jurisdictions. 

Regulation of comiiercial transactions has traditionally been the 
province of the states. States currently regulate imst connerclal and 
business transactions through state law, inclodlrq the UCC, whldi they are 
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fcee to tailor to their particular clrcimatances. The primary purpose in 
enacting the aCC was to allow the states to retain control of the basic 
comieccial law of Bie country lAile at the sane time encouraging and 
fost^lng unlfomlty. Biactment of S. 744 would certainly not further this 

If total wiformlty in ccranerclal law is desired, then Congress should 
not consider pieooneal preonption of various sections of the UCC. Rather, 
Coi^reSB dMuld enact the [X3Z as statutory federal law — a proposal that 
other Oongressea have rejected because of their concern for the integrity of 
our dual system of law. If, however. Congress now wishes to encroach on 
historic state prerogatives in the area of agriculture finance, a review of 
the adverse effects of state variation In the Code should be complete and 
should begin with the Permanent Editorial Board of the UCC. It is for the 
Board, as the expert on the Onifowi Coninercial Code, to study any problems 
t^lcii may be Inherent in the systan and on the basis of Its findlr^rs, to 
nake recanDendations as to whether particular provisions such as the 'farm 
products exception" are In need of cevislon. in fact, the Board has 
revi e w e d ttie 'farm [coducts exc^ition" several times since the adoption of 
the Code, ard as recently as 1978 decided that Its retention was desirable. 

M* wderstand tiiat the maimers of this Carmlttee have recently 
received a letter from Mr. John M. MoCabe, the Legislative Director for the 
National Conference of Connissioners on uniform State Laws, As that letter 
points out, the Permanent Editorial Board of the UCC is currently studylc^ 
SecticK) 9-307(1) in light of the dianges in tAlch have been made at the 
state level. Because of this attention by the Board, ABA believes that 
federal legislation in the nene of mifoEmlty and fairness is unnecessary 
and particularly inappropriate at this time. 
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In any svnit, contrary to ttie buyer groups' asBertiona, 8, 744 in no 
way praootea unlfom law. it Is clear that Che bill provides for a 
"flexible" method of allowing lenders to give notice to buyers. Ihis 
proposal ta unlikely to be an in^rovanent en notice provisions recently 
adopted by several states. The only uniformity created by S. 744 is that of 
absolving farm product purchasers from cbeckirq for farm liens act! placlcq 
on lenders the burden of discovering and notifying potential buyers. He 
b«liwe, that the testimony you will hear fran various witnesses providing 
you with their state perfective on the issue, will persuade you that \i>e 
prolans are not so cornpelling as to require a federal law and that states 
ham the capacity to work the problon out in a manner aatisCactory to most 
constituents. 

Buyer's Risk 
Farm products purchasers say they feel present rule is unfair to thai 
because it ^ifts the risk of a dishonest debtor frcn the lender to them. 
Ihey ccnplain that the rule could require thao to pay twice [the so-called 
"double jeopardy" risk) for pcoducts serving as collateral for a loan the 
farmer subsequently fails to repay. While it is true that the buyer of farm 
products bears the risk of dishtmesty on the part of the farmer, well- 
established and proven safeguards are built into the systan which, rfwn 
pr<^erly followed, virtually eliminate this risk. Dnder titB Code, lenders 
bear the burdoi of filing docunents to perfect their liens. The CXT slnply 
requires the buyer to check Cor perfected liens on the goods he purchases. 
If the buyer fails to check and as a result does not follow the requisite 
payiDBOt cfal igations, and if the production loan is not satisfied, only Utan 
does the buyer face the possibility of liability to the lender. 
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Bam buyars argua that Hm^ or* ftcod witii an wnaascnable bucdan that 
placas than In an unfair position. Hhile checkli^ for Itens may be an 
Inconvenient and potentially difficult task In the limited axbez of ataties 
whidi have dioocn to adopt a local, as opposed to a central, filing syston - 
- rapaal of the farm pcoducts mortgag* is not ttte best maans oC correcting a 
problem that Is eosentially fkxtctional or mechanical in nature. A 
centralized or state-vfid* filing syston, aadh as that adapted by Nebraska, 
lAicii mandates 24 hour access to fann lien InfOtmation, provides an 
excellent solution bo the buyMr's [icoblan. In fact, IB states currently 
require som type of centralized filing. Today's technological advances in 
ccuBxiications and Informationa aystava make such a solution feasible and 
desirable because it protects both the lender and the buyer, 

S. 744 Is not the ^proprlate remedy for the claimed inconvenience 
suffered by buyers **» for their otin reasons do not want to chedc county 
filing records for perfected liens. Ihe institution of central filing 
systans states would solve their ^oblans. Pederal preenption of state law 
ia not MBcranted rfien all states have the ability to address the buyers' 
ccnfilaints with less cutbersoM, less disruptive ard infinitely more 
workable randies. 

Finally, S. 744 asstnies that lenders are In a better poaltimi to 
polios the sale of faon productis than buyers are to check for liens. Such 
an aseunption ia totally Invalid. S. 744 pcoposes to ^ift the entire 
bueden of notification bi the lender. However, the proposed mectianian for 
acccB^ishing this task Is woefully insufficient. It assiznes that lenders 
will be able to [nredlct wtwn anj to tAKn a fanner night decide to sell his 
products. S. 744 requires lenders to rely on disclosures made by the 
borrower, it is facetious to suggest that the lender depend on the 
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coopecation of a defaulting party for protection. S. 744 provides for a 
ntaxinnia $5,000 penalty for failure to coifily. S5,000 Is imlllwly to provide 
deterrence against a sale of farm products which can run Into hundreds of 
thousands of dollars. 

Farm Products «tid Inventory 
Many proponents of repeal of the "faun products exception" argue that 
there Is no difference betu«en farm products and retail Inventory, and 
therefore, facm products should not he excluded tcan the buyer in the 
ordinary course of business exception of DCC 9-307(1), thile this argunent 
nay be appealliq at first glance, exmination of the UCC as a whole an! of 
Sec. 9-307(1] in particular provides a ready explanation for the different 

The systan of secured lending lirplsnented by the KC followed the 
weight of pre-Code legal precedence. Historically, there has been separate 
legal treatment afforded the two ^pes of collateral. Inherent differences 
between farm products and inventory explain the dewelofinent of separate 
rules of the two types of collateral and provide compelling reasons for 
continuation of those rules. First, the nature of the tuo buyers is 
different. The farm products buyer is generally mudt nore sophisticated 
than the average purchaser at retail for whose benefit the buyer in the 
ordinary course exception was developed. Second, the two types of sales are 
different. Whereas the inventory dealer sells products in small quantities 
and replenishes his stock as it is depleted, the farmer is likely to sell 
all or the majority of a crep at one time. %ls type of sale in "bulk" 
makes defrauding a creditor easier and more tempting. Finally, ^rlcultural 
products are botlt fungible and perishable and cannot be easily traced. iMs 
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makes keeping track of the collateral an eitceptionally difficult task foe 
the lenler. 

lt)e code ipplonented several legal rules lAtich together form ar 
effective and balanced systan. EtBinval of the fatm products excc^ion ftrcn 
the UCC might narrow the distinction between farm fcoducts and inventoryf 
but dialling only one provision would certainly skew the balance in the 
present systm. Tana ptoducts lenders would receive less protection frcn 
the fraudulent acts of borrowers than would inventory lenders, 

inventory lenders can at least rely on the bulk sales provisions of 
Article 6 of the Unifocn Connercial Code to aid in protectiiq their interest 
and uaed as collateral. Article 6 requires conpliance with ^lecial notice 
formalities in connection with "bulk transfers" — transfers usually by a 
retail merchant of sane substantial part (normally over 50%) of his 
inventory other than in the ordinary course of business. Failure to ccnply 
Mith Article 6 renders the transfer to tlie buyer ineffective, even if he 
makes a purciaae in good faith, 'rtw creditors may seize the goods by 
judicial ^oceoB in satisfaction of their debts as if tiie transfer had never 
beei mate. Only where the bulk buyer transfers the goods to a subsequent 
good faith purcAtaser for value does an innocent second buyer receive cleat 
title. 

Effects on hjrlcultural Credit 

Perhaps the most conpelling reason why S. 744 should not be enacted is 
that it would have serious detrimental effects on the availability of 
production credit. Many fatners today are in a highly precarious financial 
situation and depend on the availability of credit for their ecooanic 
survival. 
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S. 744 AllBlnatM Uw lander's ability to r*ly on puCactad 
agricultural liens to enforce d^t obligations, Itapesl of tite UCC £U]B 
products exception will effectively ronovs crops, llvesto^ and other fam 
products as reliable collateral for farm loans. Ehactnent of s. 744 would 
hai» the effect of substantially reducing the trllilngness of creditors to 
lend to farmers, m order to attain the sane level of protection against 
default that Is provided by the fam [»raducts exception! lenders would be 
farced to seek trore collateral for their loans or to lend only to liiose 
farmers who qualify for unsecured loans, in either case, the cost of credit 
would increase hhile the cverall araount of available &rm credit would be 
reduced. Higher-risk fanners tfill probably be unable to obtain credit fran 
traditional lendlrKf sources. 

flte inability of financially distressed farmers to obtain credit would 
also result in the further Involvonent of the federal govemoent in 
agricultural financing since Um farmer's Hone AJnlnlstratlon fcovldes loans 
to farmers wher ns other credit la available. Ifs RnHK already has 
aEpcoxlaately $31 billion in direct loans outstanding to farraers. In 
addition, Camodity Credit Corporation currently has $12 billion in 
ccranodity loans outstanding. Elepeal of this pcovision Aifts additional 
credit risk to the federal goverment. Thus, S. 744 will eventually result 
In a greater burden on the U.S. taxpayers. 

nie elimination of the fano pcoduets exception must also he viewed 
fron the perfective of the agriculture lender itself. As Congress and this 
Ccmolttee are probably well aware, agricultural banks are facing an 
increasingly bleak future. A recent report reveals the ever growliKf ouddiei: 
of failing agricultural banks. In 1983, only 1G% of bonk failures (7 of 44) 
Involved ^ricultucal banks. In 1964, that figure had soared to 41% [32 of 
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78) . through July 16 of this y«ar the figure had IncrMsed to 62.5% (39 of 
63). S> 744 will likely result In bank examiners' subjecting agricultural 
loon pcxtfolios to 9ren greater scrutiny. With Uie reiaval of the facn 
products exception, agricultural loans will be viewed as riskier 
propositlona, triggering examiners' requests for increased loans-loss 
reserves t^idi could further jeopardize the capital position of banks. 

Conclusion 

In conclusion, Mr. Chairman, the propmwnts of S. 744 argue that Hie 
legislation is deslndsle because in the sale of mortgaged carntoditles it 
would correct Ote cuccKtt "double jeopardy" situation to tAiicdi third-party 
buyers may be subject to if they do not dwck for liens prior to their 
purcltase. 

Xet, die inalterable fact ronains t±iat in freeing buyers of farm 
pcoducts fron an i^ligation to perfocn UCC searches, diiaage may be done to 
other innocent parties. Banks and other lenders will be damaged by a ciiange 
In the law because the security Interest they take for maki:^ the loan will 
be less reliable for assuriiKf repayment of the loan and this will cenpel 
banks to reevaluate the credit worthiness of certain fam custoners. 
Depending on how the bank regulatory agencies view a mortgaged connodity 
without full enforceability, reclassification of a bank's portfolio may 
potentially occur md this would impair the flow of credit to agriculture 
when compared witl^ other types of secured lendirq available. 

lt)e fanner or rancher is donaged by enactnient of S. 744 because under 
present circimstances in most jurlaJictiona, a lender in making a loan has 
both cash flow anJ collateral as criteria for evaluatii^ a leodlt^ decision. 
If the farm product mortgage were rsnoved, crops, livestock, and other farm 
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pEoducts would no longer be reliable collateral far mortgage loans. Thus, 
many fainteES who are already marginal credit risks will find that the anount 
of credit that will be extended to than is decreased because a prudent 
lender without an adequate security interest will not have an adequate 
econoncmic basis for making additional loans. 

Etegrettably, until this morning's hearicqs, the Congress was on the 
verge of the enactment of this legislation without adequate consideration of 
the consequences of their action to all parties of interest, including the 
states, the famers and ranchers, the third-par^ buyers, bank regulators 
and the lenders. TO date, the iuatification for S. 744 is primarily a 
concern for limiting the financial liability of third-party buyers by 
■double jeopardy" and providing these buyers wiWi "clear title." Wa believe 
that today's hearings show at least three other factors that are material 
and should be considered by the entire Congress in legislation on this 



S. 744 will have an effect on the mderwriting of future 

agricultural loans, and this will generally be adverse to the 

interests of a marginal fanner; 

S. 744 will definitely limit credit availability to the farm 

sector from ccnnercial banks; 

S. 744 will more than likely affect the classification of loans 

held by regulatsf state and national banks and uould also have 

an in^joct on the beleaguered Farm Credit System and Farmers 

Hone hteinistraticn if they were held to the same regulatory 

standards as banks. 
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Based on what we have said today, «e stion^ly beli«v« tliat S. 744 Is 
legislation that la undesicable to banking and the farm custcnecs ue 
flnanoe. He are agreedile to woiking with the Osngresa, the buyer groups, 
and others to continue to improve the system for financier agricultural 
products. Several specific suggestions that we night offer the Camittee 

o He aze certainly mindful of actions taken by states like 
Nebraska, North Dakota, and otlKrs to provide centralized 
filing, which ha feel goes a long uay toward meeting the 
objective of providing ease of seardi for UCC liens. K major 
defect in S. 744 is that by opti:^ for conplete Federal 
pteeifitiQn, it provides no opportunity for state 
experlmaitation or perfection, 

o Ttiis Ccnnittee has in the past heard argiin«its hy tile banking 
industry for the need for Pederal preanption, we believe that 
the Coonittee under both chairman Gam and Chainran ProMnire 
has always assured tJiat any Federal pr ctm ptive legislation 
pcouide an adequate opportuni^ for state overrides. He see no 
reason vtiy su^ a factor diould not be incorporatad into s. 744 
if the Congress ultimately decides that Federal preenptlon is 
warrant«d — Chough, as noted, we believe no sudi t»r oa rptlon Is 
warranted . 

a He urge that the Camittee on Banking assist the Jigriculture 
Connittee In the developnent of an understandirg for the fact 
that banks are regulated depository Institutions and that any 
Federal law potentially affectli^ the safety and soundness of 
the private ccnmercial banking institutions d»uld provide the 
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Federal Reserve Board, the Office of the CCniptroller of the 
Curcency, and the Fedecal Deposit Insucance Corporation with 
anple regulatory authority and supervision over the 
qualification of these loans. 
o It would also be our recannendation that, before the congress 
takes final action on this matter at this extranely sensitive 
time in the agricultural lendii^ cycle, Coi^resB first mandate 
an Inter-Agency Study Groi^i coB^iosed of the Department of 
^^riculture, the Federal Reserve Board, the Office of the 
Couptroller of the Currency, the Federal Deposit Insurance 
Corporation anJ tite Tana Credit System to: (1} meet with all 
the patties of interest in a faim products transaction 
presently covered by Sec. 9-307(1); (2) Co determine the need 
for a Federal law in the area, if any, and to reconnend the 
scope of legislation as needed; and (3) report back Co the 
Congress within a period of 18 months. 

Mr. Qiainnan, v*iHe we have expcessed opposition to S. 744 today, we 
hope that in [sovldltQ you with these specific reconnerKlatians whldi have 
oi^le precedent with tJils Oomnlttee and prior Oangresses, you will accept 
our bona fide Interest in working toward legislative solutions that help our 
Industry continue to best serve Che financing needs of the ktierican public. 
lliank you for listening. 
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Mr. Lehon. In closing, let me refer to you the letter that each 
member of the Senate Banking and the Senate Agriculture Com- 
mittees have received from the Nationsil Conference of Commis- 
sioners on Uniform State Laws. This group which originated the 
Uniform Commercial Code has some definite ideas and suggestions 
which we should be considering before we take any fuial action on 
this l^islation. I refer that to you for your further review and 
thank you again for providing this opportunity to testify. 

The Chairuan. Ttmnk you, Mr. Lemon. 

Mr. Gerhart. 

STATEMENT OF BUD GERHART, PRESIDENT, FIRST NATIONAL 
BANK, NEWMAN GROVE, NE; CHAIRMAN, RURAL AGRICULTURE 
COMMITTEE, INDEPENDENT BANKERS ASSOCIATION OF AMER- 
ICA 

Mr. Gkhhart. Thank you, Mr. Chairman. 

Thank you, Mr. Chairman and members of the committee, I am 
Bud Gerhart, chairman of the agriculture rural committee of the 
Independent Bankers Association of America. I am also president 
of the First National Bank in Newman Grove, NE, a town of 900 
people, and a grain and livestock producing area in the north cen- 
tral pEu^ of the State. About 90 percent of my loans are to grain 
and livestock producers. 

CThe complete prepared statement follows:] 
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Hr. Chairman and nenbers of the Committee, I am Bud Gerhart, 
Chairman of the Agriculture~Rural Committee of the Independent 
Bankers Association of America. 1 am also President of the First 
National Bank in Newman Grove, Nebraska. 

The IBAA has a membership of about 7,700 banks, including 
several thousand banks which are heavily cornioitted to agricultural 
lending and therefore are directly affected by the issue before 

I want to succinctly state our position on this question, and 
then respond to the questioin posed in your letter inviting us to 
testify. 

Our position is essentially this: Lenders, farmers, buyers, 
and mBCketers all have a vital stake in the established practice 
of secured farm lending, which includes the tens of billions of 
dollars of production credit extended to farmers each year. Mith 
over $4 billion of farm production debt in delinquent status at 
this time, and a much larger volume of such debt in questionable 
atatus, it is very important to be able to enforce credit liens on 
farm products. Buyers and marketers have an essential function 
recognized in the Uniform Commercial Code for helping to enforce 
those liens, since they are present at the point of sale of the 
farm products. 

Some buyers and marketers have encountered difficulties in 
securing timely information on the lien status of farm products 
offered for sale. Buyers and marketers of farm products should 
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not be exposed beyond their control to potential "double payment* 
for mortgaged farm products. Likewise, the lender cannot afford 
to be exposed to a situation beyond his control In which 
collateral and receivables pledged for debt repayment are sold 
without accountability for the debt. What is needed is a 
procedure for enforcing liens which works for both lenders and 
buyers, and for the overwhelming proportion of farmers who would 
never renege on their debt. 

Your letter to IBAA asked about the prior loss experience of 
lenders related to buyers' responsibility under the UCC. We 
believe the UCC procedure is very important in preventing losses, 
since the known involvement of buyers and marketers in enforcing 
liens at the point of sale has a crucial deterrent value. 
Sellers are much less likely to attempt the sale of mortgaged 
products without applying proceeds to debt retirement, because 
buyers must check for liens. The losses which will occur from a 
breakdown of this procedure would be reflected partially in higher 
credit costs to other farmers. 

You asked about credit availability: An effective UCC 
procedure for the enforcement of liens is a key factor in the 
willingness and confidence with which lenders extend credit to 
farmers. This is especially true with respect to highly indebted 
farmers with serious cash flow and debt servicing problems. 
There, failure to apply proceeds from the sale of cattle, grain, 
or other collateral could well result in increased loan losses to 
agricultural banks — already under stress due to the rapidly 
deteriorating condition of many of their agricultural borrowers. 
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Any breakdown in the process for enforcing liens will have Co be a 
major factor in the lender's decision on whether he dare extend 
credit to many of hla Marginal borrouerE to finance their 
operations in 1986. 

You asked about the effects on the classification of loans. 
The maintenance of reliable procedures for the enforcement of 
liens on farm products, including receivables from growing crops 
and livestock, is closely related to the classification of farm 
loans by bank examiners. The bank axaminers will most certainly 
be even more critical toward marginal agricultural loans if the 
assets pledged for repayment might be sold without applying the 
proceeds to retirement of the loan. 

The bill S. 744, as reported by the Committee on Agriculture 
and Forestry, does not provide the effective enforcement procedure 
which is needed. The bill would replace the long-established lien 
filing system with a procedure requiring individual advance 
notice to all prospective buyers of each farm product which is 
subject to a lien. Such individual notice would be a relatively 
inefficient and unreliable way to proceed. For example, it would 
be impossible for me to notify every potential grain or livestock 
buyer, including neighbors, that my borrowers may sell to. 

h major problem with S. 744 is that it would preempt the steps 
taken during the past 2-3 years by many of the States, which have 
taken action to make lien infocniation more readily accessible to 
buy«rs and [ciarketers while still protecting the lender. For 
Instance, a number of States including Kansas, Montana, Nebraska, 
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North Dakota. Texas, and many others are establishing central 
filing systens, or a central registry of liene, where all liens 
which are filed within the State are duplicated and are readily 
accessible at one location to any party interested in checking for 
liens. A recent survey of State laws indicates that at least 18 
States now have aome form of central filing or central notice 
system. 

S. 744 would preempt the laws of those States establishing 
central filing systems, even though the central filing system 
promises to be a much more efficient and reliable way to provide 
timely notice to a buyer of farm products prior to consumating a 



One potential improvement in S. 744 would be to exclude those 
States which have central notice systems, or which would establish 
such procedures within a prescribed period of time. 



For these reasons, we oppose Federal preemption of the farm 
products provision of the Uniform Commercial Code and of those 
State laws which have adapted this provision to make it more 
workable for lenders and buyers. 

He want to work with this Committee towards a constructive 
solution to this question. 

This concludes my prepared statement, and I would be pleased 
to respond to any questions. 
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The Chaibman. Thank you. 
Mr. Swackhamer. 

STATEMENT OF GENE SWACKHAMER, PRESIDENT, FARM CREDIT 
BANK OF BALITMORE; ON BEHALF OF THE FARM CREDIT 
COUNCIL 

Mr. SwACKHAMEE. Thank you, Mr. Chairmein. My name is Gene 
Swackhamer. I'm president of the Farm Credit Banks of Baltimore 
and I'm also here to offer testimony on behalf of the Farm Credit 
Council. The Farm Credit Council is a trade association comprised 
of ^ricultural lenders that function or operate on a borrower 
owned basis. That includes the 37 farm credit banks, approximately 
739 production credit associations. Federal land bank associations, 
and other Eigricultural lenders. 

I have prepared a statement tmd attached to the statement is an 
alternative bill that we would like to submit to the committee for 
its consideration and with your permission I would like that the 
statement and the alternative bill be included as a part of the 
record. 

The Chairman. We will include both in the record. 

{The complete prepared statement follows:] 
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XHEpARMCREDniQOUNCIL 

1800 MASSACHU^TTS AVE, NW ' WASHINGTON. llClomb ■ 20ll*hl,-*VV> 

Statenwit of 
Gene Sxackhuwr 

Nr. ChainMn, I an Gene Swackhenner, President of the Fara Credtt Banks of 
Galtlawre and also President of the Balttnwre District Far* Credit Council, 1 
I a> pleased to appear before this Conmittee today on behalf of The Farm 
Credit Council. 

As you may knoH, the Council structure was formed in late 1982 as the 
federated national association of bar rower -owned farm lending institutions 
across the country. Its federated membership includes all thirty-seven of the 
nation's Fam Credit banks, some 739 (over 93 percent) of the production 
credit and federal land bank associations, along with a number of other 
borrower- owned farm lenders nationwide. 

Collectively, these farmer-owned and farmer-directed institutions have 
presently nore than }75 billion in loans outstanding to nearly a million of 
our nation's Tamers and their cooperatives. That constitutes about one-third 
of the total U.S. farm debt. During the current period of severe stress in 
the faro economy, never has the role of our institutions been more crucial in 
assuring the availability of sound and constructive credit to U.S. 
agriculture. 

On several occasions In this and the last Congress, the Farm Credit Council 
has testified In opposition to legislation, the effect of which was merely to 
preeapt the laws of fifty states by deleting the far* products exception of 
the Uniform CoiMercial Code. Hr, Chairman, such opposition was based on a 
policy resolution of the Farm Credit Council which nevertheless goes on to 
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acknoMledgt tne probleas that exist under current law and the need for »n 
alternative that MOuld better serve the entire agricultural Industry. He are 
not here today to argue that all the problens cited by the buyer grovps are 

At the sane tine, the Farm Credit Council hai consistently Maintained, as we 
do today, that any lasting solution to the so-called "double Jeopardy' problem 
■ust result In a sharing anong all segnents of the Industry—buyers,' lenders 
and produceri—of the responsibility for ensuring that security Interests In 
fani product collateral are satisfied. We have also maintained that any 
legislative solution which reduces the degree of protection afforded lenders 
under current law will Inevitably translate Into restricted availability of 
operating credit for Many snail, beginning, and narglnal farmers, and Into 
higher interest rates for all agricultural borrowers cnnnensurate with the 
Increased risk that lenders would incur. I should not have to remind anyone, 
especially today, of the nead to avoid either of these consequences. Our 
concern Is not that legislation as described above will put lenders out of 
business. Our concern Is that it could put famers out of business. 

Previous bills addressing the subject of farm products Hens would have 
removed al1_ protections that tenders enjoy under current law; The Far> Credit 
Council has been unyielding in its opposition to such an approach. He are 
pleased that S,744 rejects such an all-or-nothing approach, and to that extent 
the bill Is a step in the right direction. However, as introduced and 
reported by the Senate Agriculture Coamlttee, S.744 suffers from a number of 
technical flaws and, acre significantly, does not afford lenders an adequate 
means of protecting their collateral such that the unintended consequences 
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Just referred to—naaeljf, restricted avaitab111ty or far* credit and high 
Interest ciists~M0u1d be avoldtd. Finally, by falling to Involve the producer 
In any way, the bl11 does nothing to deter diversions of collateral proceeds. 
Accordingly, The Farm Credit Council must oppose 5.744 in its present form. 



, S.7« places all of the responsibility far protecting farm 
collateral on the lender; there is no sharing of responsibility between 
lender, buyer and producer but instead a complete and total transfer of 
responsibility to tlie lender alone. Moreover, the sole means by which S.744 
peraits lenders to protect their collateral would be largely Ineffective for 
reasons I will discuss shortly. 

The problem under current law Is not that lenders have too Much protection; 
the problem Is that buyers lack an easy and practical means of detenalning 
whether a security interest exists in the farm products they purchase. The 
solution, therefore, lies not In reducing the protections which farm tenders 
currently enjoy, but rather in devising a means by which buyers can more 
readily and efficiently determine whether the connodlties they purchase are 
encumbered. Having made that determination, a buyer can then protect himself 
by the simple expedient of a Joint check; that is to say, the buyer's check 
can be issued Jointly to the producer-seller and the secured party, thereby 
relieving the buyer fro* any liability by ensuring that the secured party 
receives the sale proceeds to which it Is lawfully entitled. 

The most serious deficiency in S.744, as introduced, is that it does not 
establish a workable mechanisa by which prospective buyers can obtain notice 
of outstanding liens; in fact, as presently drafted the bill would In wny 
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s permit a buyer to t»ke free of an existing security Interest "even 
though the buyer knows of Us extstence." Thit hirdly sounds like an 
equitable sharing of responsibility. 

Under the bill as Introduced, a buyer of fam products would take free of a 
security Interest created by the seller, 'even though the buyer [knew] of Its 
existence,* unless the secured party or the seller had furnished the buyer 
written notice of the security Interest wfthin toelve months prior to the 
sale. The problem with this approach Is that a lender has no way of 
determining with any degree of certainty to whom his borrower will sell unless 
the borrower has contracted In advance to sell his crops or livestock to a 
particular buyer. 

The seemingly single task of asking a producer at the tlMe he borrows his 
operating money to list prospective purchasers of the crops or livestock yet 
to be produced or raised necessarily assumes the producer knows at the time he 
takes out an operating loan to whaa he will ultimately sell. Moreover, It 
assuaes that a producer who Is Intent upon diverting collateral proceeds and 
thereby defrauding his lender will feel honor-bound to sell only to the buyer 
he has previously listed with his lender. 

Unfortunately, the procedure for notifying buyers of existing Hens envisioned 
by S.744 can actually facilitate diversions Of collateral proceeds by that 
SMll percentage of producers whose fraudulent conduct is the underlying cause 
of the problem this bill seeks to reotedy. Having listed prospective 
purchasers with his lender, a producer Intent upon diverting collateral 
proceeds can avoid a joint-payee check by sinp'y selling his crops or 
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Faced with this prospect, responsible lenders would have no alternative but to 
Inundate their respective trade areas with computer-generated lists of 
borrowers on whose crops or livestock they hold a 11en, Because the 
Inrorautlon on such lists would quickly becone dated, many lenders would not 
be content with merely updating their lists at twel ve -month Intervals. He 
subait that few buyers who give serious thought to the resulting 
adoilntstratlve burdens that would fall to thcN under this approach Mill 
conclude that S.744, in its present forn. Is the solution to their problems. 

At the same tiMe, The Farm Credit Council recognizes that the notice procedure 
envisioned by S.744 may Indeed be one part of the ultiaate solution. Stated 
another way, the notice procedure embodied In S.744, coupled with an 
alternative notice procedure which Is buyer-driven and takes place at the 
point of sale, might well present a workable compromise solution to the 
problem of "double Jeopardy.* 

In our efforts to find a constructive alternative to both the status quo and 
S, 744, the Council has worked very closely with the Rational Council of 
Farwr Cooperatives (NCFC), with which It is affiliated. Froa the meBliership 
of NCFC, which includes both buyer groups and Fani Credit banks, a task force 
reflective of those diverse Interests and all sides of the Issue was 
assembled. He believe the final product of that Joint task force (chaired by 
a buyer representative) Is a true and reasonable comproBi se—one that 
recognizes the problem of notice for buyers, but also Involves a sharing and 
not Just a shifting of responsibility among all the interested parties to see 
that the loan obligation Is met. 
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Attached to rny wrttten testlBony Is a copy and short suMrnary of our draft 
proposal, Mhlch envisions Just the kind of 'hybrid' approach to which I refer. 
It Mould combine the actual notice concept In S.744 with a *1len disclosure 
certificate' concept already adopted In several states. Under such an 
approach, a buyer of fane products would have to obtain a signed statement 
fron h1s seller disclosing the existence of any Hens unless the buyer had 
preciously received notice of a security Interest fro« a secured party; By so 
doing, the buyer would be totally relieved of any potential liability to the 
secured party—even if the producer has falsely stated on the certificate that 
• lien does not exist. 

As Introduced, S.744 at least hints at this concept by indicating that a buyer 
would take subject to any security Interest of which the secured party *or the 
seller* had given written notice. The flaw In this approach 1s that It places 
the onus of giving notice at the point of sale entirely on the producer- 
seller. Mho under S.744 has no Incentive for giving such notice; under our 
draft alternative bill, the buyer would request such notice from the seller at 
the point of sale—the one part of the transaction to which the lender is not 
a party. 

Nr. Chairman, these are highly stressful tlaes when the unique risks 
associated with agricultural financing have never been more apparent. What Is 
needed Is a Hen solution sensitive to the lenders' need for adequate 
protection of their collateral. Yet It Mist also provide buyers with a 
reasonable way of avoiding any liability for double payment In the event the 
producer wrongfully diverts the proceeds from the sale of a mortgaged 
coMRodity. Our proposal achieves both of these objectives. 
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Me urge you to give fevorable consideration to the FCC/NCFC ■Uemattve. Ue 
believe 1t 1s the only serious proposal noa on the table that draws eonblned 
support from buyer , producer end 1 ender groups. 

The FarM Credit Council appreciates the opportunity to present Us views 
before this Conmittee. I Mould be pleased to respond to any questions you 

night have. 
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FCC/NCFC Fin Productl LUn A1t«rnitlv« Proposal 

BaloH tt a ihort stmmtry ef ttia FCC/NCFC ilttmitlva propoi*) dtttgnM to 
Mtnd the UCC ragirding th* trtttatnt of iKurlty Inttrtiti on tha iiU of 
agricultural eoawdttUs: 

Actual Wotlca/Producar't Carttflcau Qptlon* 

Tha bvyar alii taka froa of Ifans, prevtdad— 

1. sattlaaant Is Mda by chack ttsuad Jointly payabla to pirtlas of 
whoia Inttrait tha buyar bis baan nottftad In Hrttlng through otuttr a iratlca 
froB tha landar or a cartlficata froa tha producar wlthfn tha 12 Mnthi 
pracadtng tha Ii1«> or 

I. In tha absaKa of such notlca, tha buyar hai raquatttd and racalvad 
fro* tha producar «Uhtn tha IZ Bontht pracadtng tha sala « cartfftcata of 
oMMTthlp Indicating tha absanca of Ttant for tha coModlty. By to doing, tha 
buyar li rallavad of potantlil lliblllty avan If tb* producar hat falialy 
■titad en tha cartlflcata that a Itan dottaet axist. Tha cartlfUata would 
liKluda a Mratng of crlalnal paMltlai for faUa sUtaaanti and dlvarslon of 
procaadt. 

Crialnil Pro^lilom 



3. A falsa tUtdMHt on th« carttricatton would ba * crlalntl offanta; 
howavar, raalttaMca althln ID days Muld bt a dafania against tha charga of 
fraudulane Intant. 

4. Crtafnal chargaa on transaction valuas of lais than 110.000 would b« 
a ■1ld««anor. CrlatMl chargai on transaction valuas of tlO.OOO or aora 
would bs a falony. 

Statuta of LlalUtlons 

This would ba shertanad to two yaars fraa tha data of tala. 
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FCC/NCFC AlternitWe BUI (Reviled 4/30/SS) 

ORAFT 

That this Act My be cited as the 'Far* Products Buyers' Equity Act of 1985." 
FINDINGS AHD PURPOSE 

SEC. 2. (a) The Congress finds that — 

(11 certain State Taws permit a secured lender to enforce liens 
against a purOiaser of fann products even If the purchaser does not 
know that the -sale of the products violates the lender's security 
Interest In the products, lacks any practical nethod for 
discovering the exlsterce of the security Interest, and has no 
reasonable neans to assure that the seller uses the sales proceeds 
to repay the lender; 

(Z) such lata subject the purchaser of fam products to double 
peynwnt for the products (once at the tine of purchase, and again 
when the seller falls to repay the lender); 



in obstruction to 
s to renove such burden on and obstructlor 



For purposes of this Act — 

(1) the tens 'buyer In the ordinary course of business* Mans e 
person oho (A) In the ordinary course of business, buys fans 
products fro* a person engaged In faming operations who fs In Ute 
business of selling fana products, and (BI buys the products In 
good faith and without knowledge that the sale Is In violation of 
the ownership rights or security Interest of a third party In the 
products; 

{2] the tena 'fan products" «eans crops or livestock used or 
produced fn fanalng operations or products of crops or livestock In 
their uraaanufactured states (such as ginned cotton, woo1-cI1p, 
maple syrup, silk, and eggs) that are in the possession of a person 
engaged In faming operations; and 



Digi-jzedbyGoOgiC 



(3) the tern 'lecurlty Interest" nwans an interest In fam 
products that secures paywnt or perfomince of an obligation 



PROTECTION OF BUYERS OF FARM PRODUCTS 

Notwithstanding any other provision of Federal. State or local 
Ian " 

[1] A buyer tn Uie ordinary course of business shall take fane 
products free of a security Interest created by the seller or the 
products, even though the security Interest Is perfected, provided 
the buyer 

(A)(1) receives written notice froa the secured party Identifying 
the person who created the security nterest and the fane products 
subject to the security Interest or (It) obuins. If the buyer has 
not otherwise received written notice under subsection CA)(1), 
prior to payment of the sale proceeds to the sel er written notice 
fron the seller disclosing the existence of a security nterest In 
the fans products and the Identity of the secured party, or If no 
security Interest In the products exists, stating that fact; and 

(.B) Includes the nosM of any secured party disclosed by any such 
notice as Joint payee on the check or other Instruaent issued In 
payaent for the far* products, unless the secured party gives the 
buyer written notice of waiver of such requlreaent. 

(2) For purposes of this section, a buyer In the ordinary course 
of business aay rely on the Inforaatlon obtained froa the seller In 
a notice under paragraph (I)(A)(1I) for a period of one year after 
the date of the notice or until such tiM ai the buyer receives 
actual notice of a change In the InforsHtlon contained In the 
notice, whichever first occurs. 

(31 For purposes of this section, a notice received froa the 
secured party under paragraph 1)(A)(I) It effective for one year, 
and a buyer In the ordinary course of business May rely on that 
InfonMtlon far a period oF one year after the date of the notice 
or until such tiRH is the buyer receives actual notice of a change 
In the information contained In the notlca, whichever occurs first. 

(4) A buyar In the ordinary course of business who falls to coaply 
with the provisions of paragraph (1) shall take fara products 
subject to any perfected security Interest In the products created 
by the seller. 
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(b) (1) A comtsslon merchant or selling agent who sells fan products 
for another for a fee or coimlsston shall not be liable to the 
holder of a security Interest In such products, even though tht 
secjrity Interest 1s perfected, provided the coonlsslon merchant or 
selling agent 

(A)(n receives written notice from the secured party Identifying 
the person who created the security Interest and the farm products 
subject to the security Interest; or (11) obtains, ff the 
coimlsslon merchant or selling agent has not otherwise received 
written notice Tro» the secured party under subsection (A)(1), 
prior to payment of the sale proceeds to the seller written notice 
froH the seller disclosing the existence of a security Interest In 
the fane products and the Identity of the secured party, or if no 
security Interest In the products exists, stating that fact; and 

(B) Includes the nane of any secured party disclosed by any such 
notice as Joint payee on the check or other instrument Issued In 
payment for the farm products, unless the secured party gives the 
buyer written notice of waiver of such requlresent. 

(21 For purposes of this section, a connlsslan nerchant or selling 
agent may rely on the Information obtained from the seller tn a 
notice under paragraph (IKAKID for 4 period of one year after 
the date of the notice or until such time as the comnisslan 
Merchant or selling agent receives actual notice of a change In the 
Information contained In the notice, whichever first occurs. 

(3) For purposes of this section, a notice received froai the 
secured party under paragraph (I)(Al{l) Is effective for one year, 
and a comalsslon merchant or selling agent may rcTy on that 
Information -for a period of one year after the date of the notice 
or until such time as the comlsslon merchant or selling agent 
receives actual notice of a change 1n the Information contained In 
the notice, whichever first occurs. 

(4) A connlsslon merchant or selling agent who falls to comply 
with the provisions of paragraph (1) shall be liable to the holder 
of any perfected security Interest In such products created by the 
seller to the extent the secured party does not receive the 
proceeds froM the sale or ether disposition of such products. 

(c) A buyer in the ordinary course of business who obtains a notice 
under subsection (a)(1)(A), or a connlsslon merchant or selling agent who 
obtains a notice under subsection (b)(l](A), shall not publicly post or 
dissenlnate to any person other than Its agents and employees any 
InforMtlon contained on such notice. 
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(d) It is unlawful for a seller of farm products engaged In farm 
operations Mho 1s In the business of selling farm products (1) who has no 
right to sell or otherwise dispose of farw products subject to a security 
interest created by such seller, or (Z) who has the right to sell or 
otherwise dispone of such farm products only on the condition that the 
secured party receives the proceeds from such sale, to se11 or otherwise 
dispose of the farm products or any part thereof and wnifully and 
wrongfully to fail to pay to the secured party the proceeds from the sale 
or other disposition. Failure to pay such proceeds to the secured party 
within ten days after the sale or other disposition of the collateral Is 
prlu facie evidence of a willful and wrongful failure to pay under this 
subsection. 

[•) It Is unlawful for any person knowingly to make a false stateMnt 
In any notice obtained by a buyer In the ordinary course of business 
under subsection (a1(U(A](11} or by a comlsslon merchant or selling 
agent under subsection (b)(l|(A}(1i). t s an affirmative defense to a 
prosecution for the violation of this subsection that the secured party 
recflved the proceeds from the sale or other disposition of the 
collateral within ten days after such sale or other disposition. 

(f) A person convicted of a violation of subsection (d) or subsection 

(e) shall, if the value of the far* products Involved Is SIO.OOO or niore, 
be guilty of a felony and shall be fined not nore than tlO.OOO or 
ipqirlsoned for not Mtre than five years, or both, or shall, if the value 
of the far* products Involved Is less than tlO.OOO, be guilty of a 
Misdemeanor and shall be fined not more than S5,000 or imprisoned for not 
■ore than one year, or both. 

(g) The notice obtained by a buyer In the ordinary course of business 
under subsection [a)(l)(A)(i1) or by a comlsslon mercant or seining 
agent under subsection (b)(l}(A)(111 shall Include a warning that any 
falsa statenent as to the existence of or identity of any secured party 
Is a criminal offense and shall state the penalties therefor. 

(h) An action against a buyer of far* products or against a comission 
Merchant or selling agent who sells fari products for another for a fee 
or coMilssion for recovery of such fane products or their value must be 
coMnenced within two years after the date such fam products are sold. 

ADHINISTHATIOH 

.5. me Secretary of Agriculture shall, not later than 180 days after 

the date of enactaent, issue final regulations Inpleaenting the 
provisions of this Act, 

EFFECTIVE DATE 

.6. The provisions of this Act shall become effective 30 days after the 

date the Secretary of Agriculture Issues final regulations under 
Section 5, but only with respect to security Interests created 
after such effective data. 
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The Chaishan. Thank you. 

Mr. Lemon, do you know the experience of lenders in Tennessee 
and Cftlifoniia since those States have repealed the farm product 
exception? 

Mr. Lemon. I eim familiar with the California situation find, of 
course, much of the sales in agricultural products in California con- 
sists of forward contracting, thereby allowing what are in effect a 
type of assigned transaction. 

In the case of the agricultural loein situation in California, one 
additional point ia worth considering. Figures from the Federal Re- 
serve in 1984 tell us that the losses in California are three times as 
high as the national average running about 6 percent as opposed to 
an national average of about 2 percent. 

WTOE DIVEB8ITY OF OPINION 

The Chairman. Mr. Swackhamer, why is there such a wide di- 
versity of opinion between USDA and the Fetrm Credit Council on 
this issue? You're that far apart [indicating]. 

Mr. Swackhamer. Well, tiie USDA I presume is representing the 
position of the administration. The Farm Credit Council has been 
trying to work out an alternative between buyers and lenders and 
the producers find there's just a different perspective being brought 
to the issue. 

The Chairman. Mr. Lemon or Mr. Gerhart, do you have a reac- 
tion to the Farm Credit Council's alternative proposal? Have you 
had an opportunity to study it? 

Mr. Lmion. I haven't had an opportunity to study it. But I want 
to emphasize that the American Bankers Association is certainly 
interested in studying the propostJ because we are interested in 
finding a solution meeting the needs of most parties, rather than 
simply switching the horses in the middle of the stream aa is cur- 
rently being proposed. 

The Chairman. Mr. Gerhart. 

Mr. Gerhart. I just heard the proposal and as I understood it 
the buyer would not be responsible if the borrower who's the seller 
is dishonest in stating that he has a lien. So I guess my question 
would be what happens when we have a borrower who is dishonest. 
As I pointed out earlier, some of these people under this type of 
stress are doing dishonest things. They're honest people but they're 
doing dishonest things in these kind of times and I don't under- 
stand whether we would be protected. If my borrower, for example, 
were to sell something to a marketer or a seller and not disclose 
that be had a lien to me, if there's no liability there, then I don't 
think I would be adequately protected. 

The Chairman. Could you both give us a written response by 
Friday along with the other questions we will ask you? 

Mr. Lemon. We'll be glad to do so. 

[The following information may be found on p. 174.] 

The Chairman. Thank you very much, gentlemen. 

Next I'd like to invite John Miller, president of E.A. Miller & 
Sons, Hyrum, UT; Marion Luckey, Jr., pecan processor, Harlem, 
GA; Jim DeGaetano, president, Pennsylvania Livestock Auction 



Association; and Dale Seyler, president of Colorado Commodity 
Traders, Inc. 
Mr. Miller, would you like to begin, please? 

STATEMENT OF JOHN R. MILLER, CHIEF EXECUTIVE OFFICER, 
EA. MILLER & SONS PACKING CO., HYRUM, UT 

Mr. Mn.iJB. Mr. Chairman, it's a pleasure for me to be here 
today. As you mentioned, I am the chief executive officer of E.A. 
Miller & Sons Packing Co. in Hyrum, UT, and a new acquieition, 
Spencer Beef Corp. in Nebraska. And now, according to Marlin 
Jackson, officially the international cattle baron. I don't know if 
that's a compliment or not. I don't think it is. 

We're a family ran business. We slaughter and process live cattle 
in the States of Nebraska and Utah. Presently, we purchase 26,000 
cattle a week in 17 States in the West and the Midwest. We also 
have two feedlots located in Utah and Idaho and we purcheise over 
300 tons of feed grains dfiily that these cattle consume daily in 
tiiese feedlots. 

There's a lot that's been said about the product exemption to the 
Uniform Commercial Code and in effect we don't feel like we 
should provide insur^mce for lending institutions in support of this 
decision to issue credit, peo^icularly since we've had nothing to do 
with it in terms of making that decision. 

RECENT INSOLVENCY PROBLEM 

Recently, a lender notified us of em insolvency problem after we 
had liter^y placed a check in the mail for $15,000. Fortunately, in 
this ceise, we were able to stop payment on the first check and 
adjust the method of payment to include the bank as a joint payee 
on the second check. 

I might add here that our efforts to protect ourselves from 
double payment liability is severely hampered by the prompt pay- 
ment provisions of the Packard Stockyards Act whiui has been 
mentioned. We purchfise over 4,000 cattle a day and we have 24 
hours to pay for those cattle. "That's much, much different than 
buying a home once every 10 years, havii^ 90 days to complete the 
contract, and having a closing. "There's a vast difference in the two 
comparisons as mentioned by Mr. Lemon. 

Fortimately, we've gotten out of a lot of tight situations however. 
I was talking to one of our competitors this week, XL Corp., asking 
them about their problems emd they're currently in htigation for 
over $3 million on clear title issues. 

We beheve that the law of averages will eventually catch up 
with us, particularly with our new acquisition in NebrasKa. There s 
no way that in the future we're not going to get caught on this 
issue u we don't get some action and get this thing straightened 
out. 

Contrary to what the opposition and the opponents claim on S. 
744, we see that it will have no effect on credit availability. We buy 
cattle in California, in many States or a couple of States that have 
done away with this — Illinois and Lidiana are two others — we don't 
forward contract our cattle in Cfilifomia and we don't see that it's 
had any impact ou the issuance of cte&it &n^&b!o^'6.-^ . 



We can't see that it will have any impact on loan reclassification. 
As we understand it, regulators currently don't even take into con- 
sideration the account liability from third-party buyers. Personally, 
I don't think that there needs to be prenotice on liens. However, in 
this particular bill, S. 744, it ia in the spirit of compromise and it 
sanctions the lenders the right to protect themselves by providing 
notice of a lien to the purchaser who would then be obligated to 
issue multiple party check, or then the buyer would be responsible. 
We can go along with that. We think that is definitely a compro- 
mise on this issue. 

Really, the question is one of simple fairness. If we in the con- 
duct of our business either through poor judgment or bad luck 
assume a bad risk, we do not assume the right to be reimbursed by 
some streuiger whom we've never met. 

Senator Gam, you well understand the principle of stewardship 
and we ask that you don't continue to make us responsible for 
something that we have not been a party of. 

Thank you. If you have any questions I'll entertain those eind I 
also have a personal statement that I would like submitted. 

[The a)mplete prepared statement follows:] 
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JOHN K. HILLEK 

CHIS7 SX&CITTITE OFFICER 

B.A. MILLES AHV SONS PACKIM} OOHFANS 

HYHOM, UTAH 

Mr. Chftlrasn. and man^ari ot th* Cooial 

John H. Millar and I un lh« Chlaf ExaoutlT* i 

Millar, Inc. of Hrium, Dlkh knd 8p*iioar Baaf Corpoiatlon li 
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olaar tltla lagtalatlon. I waloom* ttila opportunity li 

■Ul lama of auoh Tltal Importanoa to tha antlra Amartoi 



My oonpany tlaughtars. prooaaaaa aod ab 
Una of baaf product* from tiio taollltlas looi 
Utah and Sohuylar. Nabraaka. In addition, wa 
tha atatat of Utah and Idaho. Maintaining a i 
hlgb quality oattla la obvtoualy aaaantlal to 
wa maka ragular purobaaaa of llvaataok In aax 
throughout tha waat and mldwaat. On tha arar 
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addition, w* purohaaa 800 tona of (rain auoh 
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pa a eompiata 
ad In Hyrum, 
haxa fai 



luy ap- 

>k. In 
barlay and ac 



In arranging thaaa purohaaea, wa find ouraalvat 
oontlnually hamparad by tha applloatlon of an unfair and 
outdatad proTlaton ot law - tha agrloultural produota azai 
to tba Uniform Commaroial Coda. In all othar^aaatora of t 
aeonony, a good faltb purohaaar ot a produot in tha ordlni 
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ooaf»» of liuilD«aB - both wholat&l* and P«t»ll - t&kaa a 
produol tPsa at any axlatiog *«ourlty Intarast. IhEougli thts 
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ry. •• pftrt of avary ona of my dally daoislona to buy oattla or 
(rain, wa ara (orotd to run tha risk of paying twlaa lor tha 
aana produat. In tftaot, wa provlda Inauranca to a landing In- 
•tltutlon In aupport of Ita daolalon to axtand oradlt, a daol- 
•lon whloh we had abaolutaly no part In naklng. 
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He are oonfldtnt ttia anaweF will ba NO. 



I Its currant form. th« bill also Facognisea th* 

> light to protect htmaelf. It fpacifloally sanotloi 

it to pioTlde notto* of the exlatence of a lien to tt 



D,g,-.,zeclbyG00giC 



parohft««r of «a M>rleultur«l produot, olio oould than b< 
obligated to llthir Isau* • multtpls party alisck or reftssum* 
til* rl«k ot double pafmant. In addition, tha bill Inoludaa a 
datarrent to any dlahonaat activity liy a aallar ot BgFlcultulal 
good* b7 astabl latLing a olTll panalty to bi appllad to anyona 
who Tlolataa an agraamant to iDlaTm tha landar about hll aala* 
praotloaa. Ihia proTlalon would ba an addition to othar otvll 
or oTlmlnal panalltlaa which might ba a«tabll«had undar atata 



8. 744 tharttoT* latolvat tl 
thla araa whlla still raoognlElng 

landing Inatltatlona. Othar ao-o. 
not. Suggaatlona that o«ltltioat< 
agFlonltural tranaaotlon ara tota 
dFOWD oui Induatry In a mountain i 
paperwork la aTan faaalhla. Mora 
dlatoFta the isaua by Falmpoalng tha 
whara It amphatloally doaa not baloni 
pFoduot. Othar auggaation 
to aatabllah difltFant sya 
oatlon are actually tranap 
ItlTa banaflta ol tha lagl. 
lOF a amallar paokar opapa 
on a oonnty br county bati: 



□tta problem In 

,ha lagitlmata IntaraatB ol 

lad ooDproDisa poaitiona do 

aa paFt of aroFy 

y ImpFactloal and could 

paperwork, where auob 

7. such an approBOh 
I poUolng loana 
h tha puFohasar of a 
to allow the atataa broad latitude 
ema of cantFal filing and/or notifl- 
rant alforta to nullify the tha poa- 
latLOD. Juit at it ia Impraotlcal 
tng In one state to saaroh out Ittna 
, it la Inprastioal on a national 



Digi-jzedbyGoOgiC 



o f&atlUi 
Ida basis 



•xpanas and diftlaulty of 
at aompl«xlt7 thiit might t« 
In addttlon. auoh an i 
puFpOBS of haTlnf a ua 

id tlnpllfy oommaFolal t: 



lo aonaldtFlDg 
th* Connltta* a< 
.iea of atmpl* fi 



haT( 



B alMpl; 
thaiafo: 



;h bad JudgmsDl < 
th* Fight to bi 
STar mat. and i 



nal daolBlon. That kind ol I 
tha opponantB to B. 744 aia 

no good raaton foi allowlni 1 

, aak that this Commlttaa ooi 
Important lagtslatlon, bj s< 

with a raoommandatlon that 11 



ftlng through 

itabllthad b7 



llty to 1 
da Is, ti 
.g for. 
to bappan. 



but a 



I tha 



That oonoluda* mj praaai 
irtalD any quaatlons. 



lula ba happy to an- 



Digi-jzedbyGoOgiC 



The CHAnuifAN. Mr. Lucltey. 

STATEMENT OF MARION LUCKEY, JR., PECAN PROCESSOR, 
HARLEM, GA 

Mr. LuCKKY. Mr. Chairman, it's a pleeisure to be here. I would 
like to submit my formal statement and then make a few brief re- 
marks. 

The Chairman. All of your statements will be included in the 
record in full. 

Mr. LucKBY. I am here representing the Tracy-Luckey Co. and 
the National Pecan Shellers Association. 

Tracy-Luckey has plants in HEU*lem, Albfiny, and Leesbuiv, GA; 
and Andalusia, AL. It aiao has buying locations in Bristol, OK; Las 
Cruces, NM; along with field buyers in Louisiana, Texas, and Mis- 
sissippi. 

PECAN MABKETING PRACTICES 

We expect to buy between 20 and 30 million dollars' worth of 
pecans this year. Pecans are grown in 14 States and we try to buy 
m all 14 States. Crop liens are taken in counties where grown, sub- 
ject to individual State laws. A grower m^ lease, rent, sharecro^, 
or own the pecans he harvests and sells. Pecans cannot be identi- 
fied as to location. State, or county of origin. I^ey have no birth 
certificate and they have no title, no seri^ numbers, as machines 
and cars do, and unlike land and houses, they are portable. 

Sometimes liens are in names other than the person selling in a 
corporation, a partnership, or his wife's name. Pecans £0*0 brought 
into buying locations in paper sacks, pickup loads, eind 100,000' 
pound lots. During buying seasons, cars, pickups, and farm trucks 
bring in pecans. We frequently have long lines to sell pecans. 

Pecans are a very-high prired item and they move to the highest 
prices. Because of different characteristics and uses, it is not un- 
usual for loads even as small as a pickup load to move 200 to 300 
hundred miles to be sold. 

HISTORY OF UBNS IN THE PECAN INDUSTHY 

Prior to 1985, no one has questioned purchasers after the fact. A 
few agencies and private lenders had notified us prior to sale and 
we made the check jointly to the grower and the lending agency. A 
drastic and dangerous change has taken place. I have a copy sub- 
mitted fi*om the Albany PCA that will amount to over $100,000 on 
one grower alone. Also I have a copy of a letter sent by the Thom- 
son Farmers Home Administration threatening us and indicating 
they have knowledge that we purchased $47,000 worth of pecans 
from a grower in McDuftie County. They are demanding immediate 
repayment and threatening legal action. Upon investigation we 
found no record of such a transaction and found that more than 
one other buyer, at least, received a similar letter. This seems to be 
a fishing expedition and to be abuse of their office. 

Every indication is that when the loans were being paid and the 
Farm Credit System was not in jeopardy payment was accepted 
from the grower and nothing was said. However, now in an enort 
to cover for poor and careless management in which no effort has 
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been made to answer for the soundness of the loan or sure repay- 
ment of the loan, these lenders are coming forward after the sale 
and demanding the second payment from commodity buyers with- 
out prior notice. 

In support of the clear title act, various State laws protect the 
lender who holds a recorded lien. Few give consideration to com- 
modity buyers. Lenders have no legal obligation to notify potential 
commodity buyers of liens except recording them in a county court- 
house. 

Under (x>ndition8 of the pecan accumulating system it is practi- 
cally impossible to ascertain clear title. 

Our position is as follows: L^timate farm buyers of farm com- 
modities are entitled to protection under the law. We must have a 
means of obtaining title to commodities purchased. This problem 
transcends State lines eind paaaage of the Cleeir Title Act will give 
the speediest relief. 

What will happen in a market in which commodity buyers must 
be certain of clear title? As we see it, if we and other large buyers 
and shellers are forced to take such steps, the sale of pecans by 
growers everywhere will be totally demoralized. However, if we 
don't take such steps, we risk our very existence. 

The effect on the pecan shelling and processing industry is as fol- 
lows. It will slow down the sale and the harvest of pecans and de- 
moralize the market. It will limit purchases by shellers to larger 
lots that could be thoroughly researched. It would destroy our 
buying organization and the pecan marketing network, find it 
would cut o£f an important source of supply to us and to the pecan 
industry. 

THE EFFECT ON THE GROWER 

Small lots have been sold at considerable discount. Many growers 
would resort to disreputable buyers to sell for cash and farmers 
who made the best price would take less. 

One effect we see on the lender, if the grower is able to sell for 
cash and it's nontraceable, then the lender will be out in the cold 
with very little chance of collecting his money. 

This is not an imagined or theoretical danger. It is here at this 
very moment. Passage of the Cleeu- Title Act is the best offer of the 
fairest and speediest relief. 

In commenting on your question on availability of credit to farm- 
ers, I would like to ask a question. What will it do to the credit of 
agribusiness if they're not able to ascertain clear title? In our opin- 
ion, it would dry up our source of funds to the agricultural commu- 
nity. Thank you. 

[The complete prepared statement follows:] 
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PBNV, INC., HMtLEH. SEORSIA 
E TIC SEIMTE COmiTTEE ON BANKIM, HQUBINS, AND URBAN 
OCTOBER 9, 19B0 



INTERE8TB OF TTIACV-LUCKEV, CO., INC. AND PECAN PUtCHASINa PRACTICES 

EaCib sKkI n 1937 at Hvlaa, Sa. , tha principal antarprlaa of 
Tracv-Luckav Co. Inc. Haa, ana m nam, buying, ahalllng. and aal n-g 
AltfanB. Urn mr-a prnbibty tha Ivadlnc) buyar and ahal ■■■ of pUCini n tha 
USA Hith Drocaaaing planta in Harlam Albany, and LaaaDurq in Saorqla, 
and n Andalusia Alabama. Ua act valy buy pectni ron qrswars. 
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CUMtENT CONDITIONS 

Ha ra«ar to tha challanqa ta tltls a* pacana purehaaad {and t 
tltla ot othar cswnodltlaal by both prlvata and fadaral fan andlng 

Oabt wM tha -fact that taral y thouiunda o* f arinara tn Saorgla and 
atnar Bta-taa ara aetuallv bankrupt, hanv faraclosuraa hava alraady 
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IN BUPfORT OF M WftOE OF TMC -CLEAR TITLE* KCTION 

Our pmttlon la that lagttlmat* buyars a* farm cammaattlut ara 
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DlVINK. WlUUN. DERISO. RaUI^SSOM & FtEUM ' 

S^™ April 14, 19SS •"" 

^^ CERTIFIED MAIL - RETURN RECEIPT REQDESTEO 

Tracy Luckcy Pecan Company 

F. O. Box 780 

Albany, Georgia 31702 



D*az ME, Dandyi 

Thi* letter la to advise you that this law fiim repreients 
Albany Production Credit Aaaociitlon. That Association has 
contacted us ragardlng a purchase by Tracy Luekey Paean 
company of the 19B4 pecan crop from Mr. Lany Moray. Ha axa 
advised that Tracy Luckey Paean Company purebaaad Br. Moray's 
19S4 pecan crop and paid the procseds directly to that 
individual Instasd of making Joint checJca to him and Albany 
PCA. Further, on Monday, April B, 1985, Mr. Moray advlsad 
Mr. Tonray Jowera, Prealdent of Albany PCA, that ha took tha 
proceeds from the pecan crop and paid othara instead of 
applying It to tha PCA debt. Of coursa, undar tha Uniform 
Commercial Code, anyone, including Tracy Luckey Pecaif Campany, 
purchasing farm products frcm the farmer takaa suhjocfc to 
any liens of record. Albany Production Credit Aasoclatlon 
had valid financing stataments and, therefore, perfected 
liens of record'upon the subject crop and, thus, had a 
superior position to tha proceeds from the purchase of such 
crops. AS the Uniform Ccmn»rcial Code mandates that Tracy 
Luckey Pecan Company would take subject to this lien, it is 
the position of Albany Production Credit Association that it 
should either receive the proceeds paid to Mr. Moray from 
Mr. Morey or frca Tracy Luckey Pecan Conpany, In lieu of 
such, it vould be PCA's position that they should receive 
the return of the 19HH pecan crap to it. 

This letter is sent to you to provide you with notice of 
Albany PCA's position in this natter and to request that an 
amicable solution be made to this problem by the voluntary 
payment to PCA of the monetary proceeds representing tha 
purchase price of tha 1994 pecan crop. PCA will accept this 
money from either Tracy Loekey Pecan Cempany or Mr. Moray. 
Under the law, it is Albany pca's positicn that each party 
to the purchase of this pecan crop is reaponBible for the 

ACCOHHINGiy . 



5in£eL£ely yours. 
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The Chaibman. Mr. DeGaetano. 

STATEMENT OP JIM DeGAETANO, PRESIDENT, PENNSYLVANIA 
LIVESTOCK AUCTION ASSOCUTION, INC. 

Mr. DeGaetano. Thank you, Senator. I, too, have a prepared 
atatement which I practiced long and hard to read to you and after 
listening to ell the testimony you can take time to read it on your 
own. I'd just like to talk to you a couple of minutes and hopefully 
get down to the nitty^tty, 

REPRESENTS? LIVESTOCK MARKETS 

I represent 27 livestock markets in the State of Pennsylvania. 
After liBteninjg to some of these bankers and so forth talk about the 
rights of the States, which we all agree upon, how about the rights 
of the people? That's why I'm here. 

We have 27 auction bams. All 27 of us have claims from the 
bankers and the FHA. All 27 of us are in very dire need of some 
type of le^lative support or we're all going to go out of business. 
Our livestock market is a medium-sized market and our sales gross 
between $150,000 and $300,000 on the sales of livestock, all of which we 
can be sued for at any time. We alone paid $8,000 in the last year 
to the banks and FHA for cattle that we have sold. What is so 
unfair about this is our sfiles are immediate. Our sales start at 7 
o'clock at night. There is no opportunity for us to go look up any 
liens anywhere. The Stockyard Act requires payment for livestock 
within 24 hours after closing the sale. We don t have any time to 
look up 400 or 500 liens in 7 or 8 counties or even 2 States for that 
matter. 

The man who lends the money, he could surely send out the in- 
formation Eis well as the loan application without any trouble at 
all. 

Also, what's so unfair, on the $8,000 that we petid, our compemy's 
commission was $160. We made after our expenses $160, less than 
2 percent. That's all livestock markets make to operate on. We 
must carry a hank line of credit of over $200,000 which we pay in- 
terest on. 

I might add, by the way, that the farmers who have those loans 
are payii^ interest on these loiuis with the banks find the FHA 
and they sue for the interest as well as the price of the cattle. The 
problem that we're having, we have $18,000 against us right now 
that we haven't settled on. We don't know how many more thou- 
sands or hundreds of thousands we're going to get. It could go iMsck 
6 years. It's pretty nice if you can make a loan and don't even have 
to watch where you made it. There is no risk involved at all. 

But we're here now because we need some help. We have tried to 
introduce legislation on the State level. Our State representatives 
all say that since it involves interstate with the livestock they con- 
sider it a Federal matter. They don't want to touch it. 

We need help from the Senate in order to correct this problem. 
I'd like to also— I'm sure you have been to a livestock auction. I 
might take a minute to explsiin to you how it operates and why it's 
80 unfair. When we open our place of business we have no idea of 
who or when farmers are going to bring in the cattle. Thss^ W^Bst'-s. 



on their own. There's absolutely no opportunity for us to look up to 
see if there's a lien eigainst them. If the banks will send tis a list 
and tell us they have a lien we will make joint checks, if the banks 
notify us. The banks won't notify us. It leaves us in a very poor 
situation. There's no way that we can trace the liens and therefore 
we paid for livestock that we can't even meike any money off of 
except less than 2 percent. And I don't think there are any banks 
that lend to farmers at 2 percent interest. 

I have a couple questions that I hope that you will ask the bank- 
ers when they pick up their questions. One of them is, how often do 
they go out and check their loans? We got one case against us for 
5V^ years. They didn't even know the farmers sold the cattle. 

Another question is, I just don't understand how a bank could 
make a bad loan under the present situation and why other wit- 
nesses should be ruined in the process of that bad loan. It's going 
to cost us money in order to look up liens and so forth, but at least 
we'll have the opportunity to protect ourselves and the banks will 
have an opportunity to protect their money and I don't see how it 
could be any more fair than that. 

[The complete prepared statement follows:] 
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STATEMENT OF 

JIM DaCAETANO, PRESIDENT 
PENNSYLVANIA LIVESTOCK AUCTION ASSOCIATION, INC. 



Mr. ChBlrmin and mambari of the Committee; 

My name li Jin De Caelano. I manage ■ livestock mirkat 
Pannsytvanla and am now Mrving as Prasklent of the Pennsylvan 
Auction Aiioclatlon. 

I very much appreciate this opportunity (o present a stetenient to 
the CommitlM on a lubjact of great Importance to th* livestock marketing 
Industry —that subiact being what Is commonly referred to as 'Clear Title.' 

The livestock marketing Industry lupports S. IH*. a bill which, on 
passage, will correct a sltuatkm that Is unfair and unjust. These condltktns 
exist because of the farm products exception In the Uniform Commercial 
Code. As a result. In many cases, there has been double payment for livestock 
by marketing businesses. In recent years, the number (and dollar amounts) 
of claims have grown to the extent that markets consider the risk 
Involving the sale of mortgaged livestock of primary concern. 

II is not practical, end. In fact. Is often Impossible to determine (he 
existence of liens by search, and, at the same time, comply with payment 
regulations. Doians, sonetlaies, hundreds, of consignors from several 
counties and, often, from mora than one state coupled with not only a business 
need to pay promptly for the livestock, but a law that mandates markets to make 
payment before the end of the day following the sale, does not allow markets 

to obtain th* lien information which is needed to protect themselves. 
A legislative solution la needed. S. Til Is a fair and correct 
approach to the problem. It Is a compromise of the views, on the on* hand, 
that no change should be made, and, on the other, that markets should have 
no responsibility. S. 74>i says simply that buyers and marketi will be responsible 
to llan-holdars when they have been notified of th* Man. 
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Whan S. TW bacomei law. markatlng b 
that can handle a larga volunw of information. Thar* will be a lot of paporwork — 
after all, a high percentaga of llveilock li mortgigad. But. our Induilry 
will accept that talk because it ii In the best intaraili of (he agriculture 
coniinunlty. 

Livestock markelmen have been active in luccetabl afforti to anand (tat* 
U.C.C. tews. Those effort* have been worthwhile. They have focuied attention 
on the Issue and made people aware of an Inequitable law. Those change* have, 

However, a federal solution Is necessary. Livestock movement and, 
therefore, livestock itarketlng. Is most often Interstate. There Is a need for 
uniformity In the laws governing those transactions. 

Of greater Importance is the question thet surrounds the issue of 

on the Issue of which (state or federal] law applies to security Interests of FmHA. 
S. 7i|« will answer any such question and Include federal lenders under the law. 

Mr. Chairman and member* of the Committee, 5. 744 is a means of 
correcting a situation for buyers of farm products. At the same time. It 
recogniies the concerns of the lending institutions and addresses them. S. 744 
Is B reasonable solution that Is fair, equitable, end workable. 

Thank you. 
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The CHAntBfAN. Mr. Seyler. 

STATEMENT OF DALE C. SEYLER, PRESmENT, COLORADO 
COMMODITY TRADERS, INC., GREELEY. CO 
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The Chairman. Tluuik you. 

Senator D'Amato. 

Senator D'Amato. Thank you, Mr. Chairman. I would like to 
thank you for holding these hearinge today on S. 744, the Farm 
Products Purchase Protection Act. Mr. Chairman, in the interest of 
time, I'd like to submit my Btatement as if read in its entirety. 

The Chairman. Certainly. 

STATEMENT BY SENATOR ALFONSE D'AMATO 

Senator D'Amato. Mr. Chairman, I commend you for holding 
this hesuing today on S. 744, the Farm Products Purchase Protec- 
tion Act. This legislation is intended to remove an onerous burden 
placed upon good faith buyers of farm products. 
Section 9-307 of the Uniform Commercial Code [UCC] provides: 
A buyer in the ordinaiy course of business, other than a person buying farm prod- 
ucts ^m a person engaged in fanning operations, takes free of a security intereet 
created by his seller even though the security interest is perfected and even though 
the buyer known of its exigence. 

This farm products exception places a potential hardship on the 
purchaser. It puts him in the position of possible paying twice for 
his goods — once to the seller and again to the lienholder, usually a 
bank, if the proceeds of the sale are not used to pay oCT a secured 
loan. As a result, the good faith buyer is placed in a position of en- 
surii^ the bank that it will not lose on its original loem. 

Mr. Chairman, our agricultural community is presently faciiyj 
extremely difficult times, and this includes agricultural banks. The 
U.S. Department of Agriculture has reported that bank failures are 
currently 10 times their fmnual rate over the past 30 ^{eaxtk. 'Kis)^ 
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need for a bank to protect its inveetment is perhape greater now 
than ever before. Section 9-307 affords the banks a certain amount 
of protection. 

Several States have already amended section 9-307 of the UCC to 
require notice of the existence of a security interest in farm prod- 
ucts. Some States require actual written notice to potential buyers; 
other States have established a central Bling system for security 
interests. This legislation will create uniformity amoi^ the Stat^ 
by requiring actual notice to prospective buyers of the existence of 
a security interest. 

Mr. Chairman, this legislation must be given careful consider- 
ation by this committee. Although it is not our intention to give 
banks a riskless loan, we certainly do not want to place an unfair 
and burdensome responsibility upon a good ffdth purchaser. 

Thank you, Mr. Chairman. 

The Chairman. Gentlemen, let me make aa observation as I 
have read your testimony and listened to the testimony so far 
today. Getting away from the particular issue, this discussion is 
setting the pattern once Eigain for issues that I have listened to 
before in several ways, specifically that people from their business 
backgrounds, the areas they come from normally would take a po- 
sition of they don't want Federal Government interference until it 
is something that affects or benefits them and then suddenly there 
is a justification why that overall principle no longer fits. 

It reminds me this morning on the news I heard some woman 
sayii^ that she thoi^ht that in all these hostage crises that we 
should not negotiate, we should be tough, we should risk people's 
lives, but now her mother was on this ship and she had suddenly 
changed her mind. That's understandable. 

BANKING AS WELL AS AN AGRICULTURE ISSUE 

But I've seen this happen many, many times. Also, I have seen 
issues polarized and this seems to be one of those. The reason we 
asked for jurisdiction over this is because we don't happen to think 
the Agriculture Committee knows very much about banking. 
They're not intended to. They don't have staff. They don't have the 
background for looking into financial matters. And that's why we 
wanted to take a look at it because it certainly is a banking issue 
as well as an agricultural issue. 

But it also reminds me very much of getting back to an issue sev- 
eral years ago of due on sale which has nouiing to do with what 
you're talking about, but the situation is similar. We had a massive 
number of failures of S&L's in this country stuck with 25- or 30- 
year fixed-rate mortgages and their position was that they didn't 
want anybody to be able to assume mortgages. They didn't want 
anybody to be able to keep a 7-percent mortgage. On the other 
hand, the realtors and the homebuilders wanted all the assump- 
tions they could get emd neither one seemed to understand that 
they needed the ottier. 

I sat here after weeks of testimony and told them to get out of 
here and go out and And a compromise because realtors and home- 
builders needed savings and loans to make future mortgage loans 
and if they were only looking at the immediate a\tv».'t\oTi tnay were 



going to dry up. If they insisted on having total aBsumptions and if 
the S&L's insisted on the other side of the coin, there wouldn't be 
any sales for the realtors and the homebuilders. 

So finally 11 different organizations came back with a compro- 
mise and I made them put it in writing and sign the letter that 
they had agreed to so that later they couldn't recount. 

We Etre in a similar situation on a totally different issue. In 1977 
the delinquencies in the farm loan portfolio held by FmHA were 
$213 million. Now, 8 years later, it^s $6,388 billion. Now, gentle- 
men, there is a crisis out there. We can sit here and play this game 
all we want, that banks are bad and banks are trying to maximize 
their profit and they ought to charge 2 percent interest or what- 
ever. Those are facts— from $213 million to $6,388 billion. We have 
a crisis in the Farm Credit System of this country and there are 
rumblings all the time that we're going to be asked to consider — 
Congress is — a multibillion dollar bmlout for that System. 

NO SEASON FOR DOUBLE JEOPARDY 

So I fiilly understand what you're saying. I said at the outset I 
don't understand why we shoiild have double jeopardy. I don't un- 
derstand why you should have to pay twice. You shouldn't. But on 
the other hand, there's got to be some security or I think S. 744 can 
drive another nail — it's certainly not the cause, don't misunder- 
stand me — in that coffin and then we're going to be faced witii a 
$200 billion deficit looking at a multibillion bailout of the Farm 
Credit System. 

You've got an interest in banks being healthy as well, so you can 
borrow money to keep your businesses going. I'm sorty to get off on 
a lecture, but it's interesting after 11 years here on this committee 
how many times on a totally different issue the underlying prob- 
lems are the same, of two sides being polarized, only presenting 
their position to this committee. I would just suggest for whatever 
it's worth and probably not very much that the time is long past 
due and I'm sorry we didn't have this before — I would have made 
the same suggestion — it's time bankers and producers and every- 
body get togemer and see what can be worked out. This should be 
someuiing that will benefit both sides because if either one of you 
win you put the other one in trouble and ultimately yourself be- 
cause you need each other. Just like retiltors and S&L's needed 
each other for the selling and financing of homes in this country 
and you need that Farm Credit System and those small agricultur- 
al bulks not to go bankrupt. 

We're going to have a record number of bank failures Bjgun this 
year in this country Emd that's a fact. It's not an opinion. That is a 
fact. It's goinjg to get worse before it gete better. So we will have 
written questions for you but I would hope — Mr. Miller. 

Mr. Miliar. I tlunk you're right in what you're saying and the 
thing that intereste me about the whole situation, Senator Gam, is 
the fact that I agree that we do need the banks and the fact that if 
the banks would tell us their liens then we would take that respon- 
sibility and make sure there's a joint payment. If they can't tell us 
or don't tell us, it's almost impossible to pay for it that '«wj . &^ ^ 
we could juat get notice, then we wooYA V^i-a 'Ctft -WK^RSMSKisisj^ ■eas^ 



if we don't issue a joint payment then we would be liable to a third 
party and I think that's a compromise. 

The Chairman. What I'm suggesting is rather than asking Con- 
gress to come in here and override all State laws because we have 
decided that is the thing to do — it's like due on sale. I still get 
blasted by one side or the other for that particular compromise. I 
had nothing to do with it. I even refused to attend the meetings. I 
didn't want anything to do with it. I said you guys go out and lock 
yourselves in a room and beat each other to death but when you're 
finished come out with something and we will enact it. And that's 
what we did. 

NEED FOR A COMPROMISE 

And with the limited time, I'm suggesting that rather than us 
rushii^ through with S. 744 trying to impose it or alter it in some 
way, I think the different groups ought to get together and see 
what you can work out. I'm sorry we weren t involved sooner to 
metke that suggestion so we're not on such a deadline for 1 week 
from now. 

Mr. DeGaetano. 

Mr. DeGaetano. Senator, we think S. 744 is the compromise by 
both parties and what you're saying about the States changing 
laws is exactly right except if we didn t have the Uniform Commer- 
cial Code then it would be all fair on both sides all the way around. 

The Chairman. Well, you're missing my point. It obviously is not 
a compromise or you wouldn't have such differences of opinion in 
testimony. 

Mr. DieGaetano. Well, could I ask you something, sir? If you 
were a banker and you ran the bank, wouldn't you like the law the 
way it is? 

'The Chairman. Certainly, and you would like it changed. That's 
why I'm saying that you ought to work out a compromise. 

Mr. DeGaetano. We think that S. 744 is the compromising issue. 

The Chairman. Well, that is your opinion and that is why you're 
here to present that position, but it isn't a compromise if the other 
side is go — you heard the testimony. You were sittii^ here. 

Mr. D^aetano. I'd feel the same way if I were lending mimey 
out as they were. That's all I'm asking you to look at. 

The Chairman. And all I'm asking you to look at is the fact that 
it isn't a compromise and to have some recognition that you need 
financied institutions to loan you money and if you can ^ore an 
increase from $213 million in the Farm Credit S)«tem in delin- 
quencies to $6 billion and the problems of farmers and agricultural 
banks for your own self-interest, be my guest. 

Mr. DeGaetano. I'm not doing that. Senator. 

The Chairman. That's what you're sasdng. You're tellii^ me 
that S. 744 is the answer, but you've sat here and listened to all 
kinds of other witnesses who don't eigree. It isn't a compromise 
until both sides come in and say we don't like this compromise, we 
wish we had had our own way, but we recognize it is in the interest 
of both parties to make some changes so that we can agree cm 
something that helps both of us. That s why I gave you the iUustra- 
ti'oji of due on sale, because you had 11 i^ffeTent po«.<aoo&. 
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Mr, DeGaetano. Exactly. The point that we're trying to make 
here, Senator, is that we agree with you wholeheartedly that there 
needs to be a compromise. But if the banking community will not 
compromise, what can we do? That's why we came here. 

The Chairman. Who's to say they will not just because they 
happen to be opposed to S. 744 does not mean they are not willing. 
There were suggestions earlier that there aire areas that can be 
worked out. 

Senator Dixon. 

Senator DtxoN. Mr. Chairman, first of all, I have a statement 
that I would like to place in the record at the appropriate time and 
I noticed that a distrnguished witness from my State is in the audi- 
ence, ^e president of the Illinois Farm Bureau, John White. I 
might just suggest, Mr. Chairman, that in addition to this question, 
there is a provision in law in our State that I think is helpful from 
the standpoint of the perspective of the lender that we as members 
of the committee might want to look at. And my friend from Illi- 
nois is indicating he may be mentioning that. 

The fact is that in Illinois we do provide that the seller has to 
give to his lender a list of his potential buyers and in Illinois, by 
statute, if the seller— and I'm sure that my friend who will shortly 
be a witness will elaborate upon this— if the seller than sells to 
someone other than an individual on the list of buyers, that under 
Illinois law is a presumption of a fraud which would be ultimately 
a situation that would involve the seller in a criminal penalty. 

So that we do in Illinois do something to address the problem of 
the irresponsible or even criminally motivated seller who wants to 
get rid of the product and take the money and run. And I think it's 
appropriate that we might — and I'm interested to see that that will 
be a matter we'll discuss further shortly. 

I just suggest that as another thing to look at in connection with 
this whole question. 

STATEMENT OF SENATOR ALAN DIXON 

Mr. Chairman, I am pleased to be here today as the committee 
reviews issues raised by S. 744, a bill designed to end the agricultural 
products exception contained in chapter 9-307 of the Uniform Com- 
mercial Code. We have 19 distinguished witnesses before us this 
morning, and I look forward to receiving their testimony. 

Because I am also a member of the Senate Agriculture Commit- 
tee, which has already reported this legislation, I have some famili- 
arity with the issues it presents. However, because the bill raises 
important issues afl'ecting the positions of agricultural lenders, I 
beUeve it is necessary and appropriate that the Banking Commit- 
tee consider this legislation. 

I understand and appreciate the concerns of buyers of agricultur- 
al products. I also understand the concerns of Eigricultural lenders. 
I look forward to having the benefit of their expertise and analjrsis 
on issues raised by this bill. 

Today's witnesses will, I am sure, address questions relating to 
federsdism, to the relationship of this bill to other UCC provisions^ 
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Buch as the Bulk Sales Act, to coverage of sellers' agents eis well as 
buyers, and other issues raised by this legislation. 

Their testimony will be invaluable to the Banking Committee as 
we attempt to quickly discharge our responsibilies before the com- 
mittee loses its jurisdiction over S. 744 on October 18. 

The Chairman. Thank you, Senator. 

Gentlemen, we appreciate your willingness to testify very much. 
It's been helpful. Thank you. 

Next I invite Joann Smith, a rancher from Florida, president of 
the National Cattlemen'e Association; John White, president of tiie 
Illinois Farm Bureau; Glenn Rogers, farmer from North Dakota; 
John Rabbe, farmer from Minnesota; and Seymour Johnson, 
farmer from Mississippi. 

Mrs. Smith, would you like to begin, pleitse? 
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STATKMENT OF JOANN SMITH, PRESIDENT. NATIONAL 
CATTLEMEN'S ASSOCIATION 

[The complete prepared statement follows:] 



NATIONAL 

CATTLEMEN'S 

ASSOCIATION 



Digi-jzedbyGoOgiC 






D„r„.db,G00glC 












D„r„.db,G00glC 









D„r„.db,G00glC 






oal7 tblag ItDdar) [tllnqul 






The Chaibman. Mr. White. 

STATEMENT OF JOHN WHITE, JR., PRESIDENT, ILLINOIS FARM 
BUREAU; ON BEHALF OF THE AMERICAN FARM BUI^AU FED- 
ERATION 

Mr. White. Thank you, Mr. Chairman. It's a pleasure for me to 
present the testimony here today on this issue. I eaa John White, 
president of the Illinois Farm Bureau and also a director of the 
American Farm Bureau Federation board of directors. I will just 
use some highlights from my testimony in the essence of time. 

SCOPE OF THB PROBLEM IB ON A SMALL PEECENTAOE OF PRODUCERS 

If I could just smnmarize, the scope of the problem is one of a 
relatively small percentage of producers. The actual or prenotifica- 
tion procedures work very well and are simplistic in nature. The 
central filing systems in place in some States are bureaucratic 
nightmares and certainly are unnecessary. The banking and lend- 
ing community and borroweiB need to work more closely together 
in managii^ and monitoring these liens. The prenotification is part 
of this bill. The penalty, as mentioned by Senator Dixon, are in- 
cluded in S. 744. 

In response to your questions and concern about why a Federeil 
statute versus the existing statutes in the respective States, the 
simple answer I think to that is that too many of our commodities 
move across State lines so we need some type of Federal statute to 
work imder. 

With that, Mr. Chairman, I appreciate the opportunity to express 
our views of the American Farm Bureau Federation and thank you 
for the opportunity today. 

The Chairman. Thank you, Mr. White. Let me say that your last 
remark about needing more close cooperation and work between 
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the banking community and agricultural community was stated 
much more concisely and briefer than my much longer statement. I 
really think that is the key to solving this problem rather than 
either being absolutely for or absolutely against S. 744. 
[The complete prepared statement follows:] 
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The Chaikman. Mr. Rabbe. 

STATEMENT OP JOHN RABBE, FARMER, TRIMONT, MN 

Mr. Rabbe. Mr. Chairman, committee and staff, I am John 
Rabbe. I'm a com and soybean farmer in Trimont, MN. I operate a 
1,200-acre farm and a soybean seed business selling certified seed, 
in partnership with two sons. I have a short prepared statement 
that I'd like to have entered into the hearing record with your per- 
mission. 

The Chairman. It will be. 

Mr. Rabbe. I am totally unfamiliar with Washii^ton procedures 
but I know exactly what it takes to maintain a profitable and 
viable farm. I would just like to say that I'm here on behalf of 
myself tmd my neighbors to tell you directly how concerned we are 
tlmt the farm products exception might be repealed. 

In these days of rapidly declining real estate aad other farm 
asset values, many of us have very little equity left to pledge as 
security for production loans. We are worried that wiUiout the 
farm product exception we will at best be forced to pay a high-risk 
interest rate and at worst have credit less available to us. 

Thank you very much for listening to me and reading my state- 
ment. 

The Chaihman. You would never be a good politiciEm. You were 
too brief. [Laughter.] 

[The complete prepared statement follows:] 



Digi-jzedbyGoOgiC 



TESniOJY OF JOHN RAEB& 7AH1ER, TRIKMT. 

Good morning, Hr, Chaicman and Hembers of the Senate 
Banking Conmittee. I am pleased to have the opportunity to 
testify before your Committee on S. 744, a bill to amend the 
1981 Pood Act to remove the agricultural products mortgage 
provision. The Committee should be commended fot holding 
this hearing and cacefully reviewing this important subject. 
Hy name Is John Rabbe, and I am a farmer from Trimont, 
Minnesota. I operate, with my two sons, a Family farm in 
southwestern ninnesota, and we raise corn and soybeans on 
1200 acres of land, in addition, r manage a soybean 
conditioning business and buy and sell certified seed for 
Farmers in my area. Hy farm operations and our seed 
businass are both very capital intensive and require 
considerable amounts of credit. 

I have deep concerns about S, 744 and its Impact on 
farm credit, I depend on agricultural credit and understand 
what this legislative change could mean to farmers, 
especially marginal farmers, across the country. Further, 
the potential that production loans could become unsecured 
and a farmer's credit qualifications could be increased in 
order to qualify for a loan trouble me greatly. If S. 744 
is enacted, I envision higher in interest costs which will 
reflect the degree of increased risk for agricultural 
lenders. 
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Allow me to descEibe briefly how Minnesota has 
attempted to deal with this issue in a responsible manner 
with a new law which became effective July 1, 1985. under 
the new provisions, buyers of farm products register for a 
small fee with the State Department of Agriculture and the 
information is then transmitted to the local county 
Eccordct's office. The County officas then provide lists of 
buyers at a fee to lenders. Lenders must then notify buyers 
in the pacticular counties in which the buyer wishes to 
purchase agricultural products. 

This system has some definite advantages. Buyers are 
protected from additional financial liability through this 
system, and if the lender notifies the registered buyats, 
thay ace also protected. 

Soma small buyers have had a few problems in compiling 
the information supplied by creditors and lenders also 
believe it is a somewhat cumbersome process. However, while 
lenders did not request this procedural change in the 
Kinnesota Dnlform Commercial Code, this system does provide 
protection for both buyers and lenders. 

Because of the depressed economic conditions in th« 
grain producing area of our country, lenders are already 
reluctant to lend and a producer would ba at a disadvantage 
if the farm commodity mortgage provision were repealed from 
state law. under 5. 744, a farmer could not offer his 
lender good security in the crop for which he is borrowing 
money to produce. 

Once again, thank you ME. Chairman and Members of the 
Conmittee, for holding this hearing, I would be pleased to 

respond to questions. 
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The Chairman. Mr. Rogers. 
STATEMENT OF GLENN ROGERS, FARMER. WAHPETON, ND 

Mr. Rogers. Thank you, Senator. I addresB this committee on 
behEiIf of my State and my local bank in North Dakota. I'd like to 
say too that I support what Senator Andrews said earlier on his 
statement. 

My name is Glenn Rt^rs and I'm a small farmer, an 1,100-acre 
farmer, in the southeast comer of North Dakota. I am also in part- 
nership with my dad and we fire wheat, barley, soybeans, and com 
farmers. 

APPUCATIONS FOR FHA LOANS WILL INCREASE 

I'm not so familiar with the situation in my local bank but I am 
very familiar with this situation and what could happen as to the 
Farmers Home Administration. I am on the county committee 
which evaluates and approves loan applicants as they come 
throt^h the county and what this statement was earlier that $5 
billion WEis loaned out through the Ffumers Home Administration 
is going to go down to $4 billion, I can tell you for a fact that in my 
county ftlone we've gone from 90 applicants up to we're projecting 
next year 120. And banks are saying to us we have to shift the risk 
over to the Farmers Home Administration and the only means of 
repayment of those loans is through that commodity and to get 
that money back. 

Everyone in this room, everyone of us as taxpayers, I think any 
of us as we would make a loan to anyone, we would want to be se- 
cured of getting something back. There's a saying out there that 
says, "Farming is everybody's bread and butter." And I think that 
that statement goes a long way to say what our relationship should 
be in getting a fair retum on the money that is loaned out. The 
banks could stand a great \obb as they would be able to say, OK, we 
cannot lend to you because you cannot repay and we will turn this 
over to the Farmers Home Administration or you have to find 
some other meeuis of financing your crop. 

That goes beyond crops. That goes right down to livii^ expenses 
also. And then where do we stand on that issue also, too. 

Farming is a very big business. Lots of money changes hands. We 
borrow lots of money in the spring and we have a responsibility to 
repay that. In the Book of Proverbs it says, "The borrower becomes 
a servant of the lender," and that is so true. But there's elIso an 
important part of that that we are given a responsibility to be 
honest with that lender and say I will repay you plus interest. I 
think it would be an altogether different farming industry if we 
could all work without using the bank and just coming in there 
and probably help him grow by picking up low CD's and notes and 
that would be great, it would be fun. But right now with the farm- 
ing economy it isn't working that way and I think we need a 
second wind for a while and farmers will be working on paying 
back their operating loans and keeping those communities running. 

If one farmer goes under it's going to affect three businesses in a 
town. That's the grain dealer, the chemical dealer, ami th.e clothes 



dealer down the street. Those businesses begin to go eis the farmer 
fails. 

I'm all in favor of what Senator Andrews mentioned before and I 
realize that North Dakota is a unique State in the support that it 
has with the central filing system for these loans. Thank you very 
much, sir. 

The Chairman. Thank you, Mr. Rogers. 

Mr. Johnson. 

STATEMENT OF SEYMOUR JOHNSON, FARMER, INDIANOLA, MS; 
CHAIRMAN, FARM POLICY COMMITTEE, DELTA COUNCIL, AC- 
COMPANIED BY W.T. ROBERTSON, PRESIDENT, DELTA COUN- 
CIL 

Mr. Johnson. Mr. Chairman, I am Seymour Johnson, a cotton, 
cattle, catfish fanner From the Mississippi Delta. I am chairman of 
the farm policy committee of the Delta Council and I have with me 
today W.T. Robertson who's the president of the Delta Council. Mr. 
Robertson is also a cotton, soybean, and rice farmer in our area. 
The Delta Council is a voluntary organization of some 5,000 pro- 
ducers in one of the largest agricultural areas of the Nation. We 
produce some 4 million acres of cotton, soybean, rice, and catfish 
for a tune of about $1.5 billion. 

We come to you today to express our opposition to this emiend- 
ment. We are deeply concerned that this adds to the burden of an 
already overburdened Farm Credit System. 

1 have a prepared statement and rather than read the whole 
thing I'd just like to paraphrase a few remarks. 

OPPOSED TO DELETION OF PRESENT EXCEPTION 

One, is Delta Council has been responsible for the last 4 years of 
having a policy opposing any deletion of the farm products except 
tion from the Uniform Commercial Code. We believe the authors of 
the Uniform Commercial Code were wise in understanding the 
unique position of farm products in making this exception. We 
think that this £iction or proposed amendment would be unwise, 
untimely, and insensitive under the present agricultural circimi- 
stances. 

I can eissure you that the removal of farm products exception 
from the Uniform Commercial Code will not put lenders out of 
business but instead will put farmers out of business. 

I would like to address one it«m here that I have not heard ad- 
dressed here today, and that's talking about young farmers. The 
averfige farmer in the State of Mississippi is 51 years of age. We're 
concerned about keeping our young people on the farm and in busi- 
ness. Most young farmers do not own land to offer as collateral. 
The only collateral they have is the farm product. The same with 
tenants who own no land but must have just their farm product as 
collateral. And I think that this amendment would demiage the 
ability of these people to borrow money. 

Another s^ment— how about widows— landlord widows, who are 
not sophisticated in protecting their interests. You would do awai; 
with this protection she presentVy \«a anfi.Sn^uKb&.^ofc'^'s^^'^^s^'^ 



to hire an expensive lawyer to follow her lien through on the prod- 
uct. 

We would like to point out the Delta Council has been active in 
passing State legislation in the State of Mississippi where we now 
have a central data system whereby a buyer by one phone call to 
the Secretary of State can clear that lien that's outstanding. 

There are other options, Senator, to whet's being proposed today. 
We hope that you aU will explore tiiose options. Thank you. 

[The complete prepared statement follows:] 
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The Chairman, Thank you, Mr. Johnson. You made a comment 
that's been made several times today that the farmers will go out 
of business, not the bankers. How do you separate it? The reason 
there is $6 billion of loans or the reason there are so mfiny banks 
on the troubled list in the agricultural community and the farm 
credit is because farmers are in trouble. I don't know how to sepa- 
rate agricultural banks from agricultural producers. That's why I 
made the point over and over again you're in this together and as 
long as we have those kinds of divisions can you separate them? If 
massive numbers of farmers are going under, the banks that 
loaned them money are going with them. 

So is that an accurate statement, to say that it's only the farm- 
ers that will go under? I look at the figures and those curves are 
the same. The farmers and the farm bankers are in this trouble to- 
gether. 

Mr. Johnson. Well, I agree with you, sir, because a banker that 
looks at a loan and he's now got a questionable loan about a risky 
business and he now knows that his collateral is in jeopardy is not 
as likely to make that loan. I agree with you. 

TWO SIDES TO THE EQUATION 

The Chairman. That's what I'm trying to drive at in comii^; to a 
solution. I don't disagree with any of you who want to do away 
with the exemption cmd get away from double jeopardy. I don't dis- 
agree with that. But not at the expense of the other side of the 
equation. 

Basically what we're hearing is we're hearing two sides, and 
you're in this problem together. At least that's my opinion. And it's 
got to be worked out together rather than just coming to Congress 
and saying we're opposed and we're for. I don't think that's going 
to solve the problem. 

Mr. Robertson. Senator, I'm W.T. Robertson. I understfmd the 
meat people's problem. They have a 24-hour problem. I don't think 
we need to change the law on a 24-hour problem. We sell our cat- 
fish to a processing plant and we're lucky to get a check for 2 
weeks to 30 days, and we're looking at new ways to solve these 
problems. 

How about the credit card industry? They can check a lien or an 
overcharge on a credit card in 5 minutes. So I think we're getting 
automated enough that these hens can be checked. How many mil- 
lions of people have credit cards, and you try to buy something 
over a limited credit card and they can take care of you in 3 min- 
utes. 

The Chairman. Mr. White, let me ask you a question. I know 
you want to respond anyway. Has there been any meetings— and I 
would ask Mrs. Smith the same question — between the cattlemen 
and the Farm Bureau and the banking organizations to try to come 
up with some joint solutions? 

Mr. Whtfe. Well, obviously, yes. In response to your question, 
that's what has happened in Illinois and how we have developed 
the law the way we have in Illinois. Again, I would say it's been a 
very workable Jaw and is one that has worked very well with all 
three parties. 



I think a point we've been overlooking, quite in reverse of the 
last statement, is the fact that this system is a very efficient, cost- 
effective system and we're all looking for efficiencies — the lender, 
the borrower, the farmer, whoever, seller. And in this system the 
bank knows those aretis where his problems are generally — should 
know — and he can serve that notification to the prospective buyers 
and avoid massive notification, if you will, of all the buyers. 

The credit card system weis mentioned and so was the central 
filing system; those are very expensive systems. We know what we 
pay in the credit card industry today in the way of interest carry- 
ing costs as an example of how expensive that system can be. So I 
certainly hope that we look at an efficient system and not a bu- 
reaucratic nightmare. 

The Chairman. You're president of the Illinois Farm Bureau, 
but you're representing the American Farm Bureau today. Why 
can't what has been done in Illinois be expanded to the national 
bases so you can come in here with a cooperative opinion? 

USE ILUNOIS SYSTEM AS BASIS FOR COOPERATION 

Mr. Whtte. I guess that we're using this forum today as part of 
that cooperative opinion, if you will, rect^nizing that individual 
States can't say to another State you do this or you do that. The 
Feds have to do that and so as far as your organizationeil gettii^ 
t(%ether, we do that all the time. The cattlemen find myself had 
breakfast t<%ether this morning and were debating this issue and 
the national leaders have met many times on this issue in the past. 

The Chairman. But apparently there has been no success then 
because there was unified opposition from all of the farm groups to 
the Banking Committee even holding hearings. Den't worry about 
the fact we have some jurisdiction in this committee by Eict of Con- 
gress over the financial institutions find the Farm Credit System 
and edl of that, they didn't even want us to hear it. 

Mr. Whtte. I thmk what's happened in Illinois and the way we 
brought about the law in Illinois was to have all the groups and 
entities get tc^ether and decide what was best for the industry as a 
whole, and we've seemed to have developed what appears to be a 
very workable law and I guess it would be proper to say for your 
committee to offer this as a type of a workable solution nationally, 
at your discretion. 

'The Chairman. Mrs. Smith, have the cattlemen attempted to 
compromise on this issue? 

Mrs. Smtth, Mr. Chairmeui, let me state that we recf^nize the 
need for compromise in a solution. We also reo^nize the need to 
represent our industry. But we know that in States such as Illinois 
and California where these laws have been in effect and have a 
track record that the credit in those States is not the issue at hand, 
so we know it's working. But we can assure you that the National 
Cattlemen's Association stands ready to work with other commodi- 
ty groups and this committee and the Agriculture Committee to 
m^e a solution that is workable. 

The Chairman. OK. Everybody stfmds ready. Who's been holding 
meetings? Who's going to initiate it? Who's goinf^ bo mak^ ^ks. 
calls? Let'a put this on the recoti, toi. 'W&ssa. \ NsiiraiSisj SsSSmAw 



about juriBdiction, I have never had more threatening calls in my 
political career than came from the National Cattlemen's Associa- 
tion about wanting my home phone number — they were just goii^ 
to beat me to death with calls and lobbying, and so on. Well, that 
doesn't work with Jake Gam. That made me all the more deter- 
mined to hold hearings. But there has been a game goii^ on for 
some months. There's been an unwUlii^ness to talk about this 
issue and try and compromise it. And I don't like that — totally 
apart from the substance of the issue — once again, I agree with 
you. I don't like double jeopardy. But from a group that has nor* 
mallv been a very good friend of mine, certainly the Utah Cattle- 
men s Association understands me and where I'm coming from. 
There was a very desperate campaign going on by some of the farm 
groups to even prevent us from holding this hearing. 

When there's an attempt to even keep a committee from holding 
a hearing, there is something terribly, terribly wrong with that. 

So the words sound good, but I'm saying again, I think people 
ought to start talking to each other before they run to Congress 
and beg for imposing solutions without regard to the other side of 
the coin, particularly when you can't separate those two sides of 
the coin. And you're all kicfding yourselves — both sides — I'm not 
just talking to you as farmers or representing agriculture, but 
bankers too. If you fight for your own position you're both going to 
lose either way because you can't sepeu'ate agricultural creSt from 
the performance of e^iculture. You ve got to have finance. You've 
got to have viable institutions. You can't put them in jeopardy and 
they shouldn't be putting you in double jeopardy. 

GEUDGING CONCESSIONS TO EACH OTHER 

Now what I'm saying is I'd like to see you all go back and see if 
you can talk to each other and come back to Congress with some 
workable solutions, rather than abandoning all your normsil free 
enterprise and saying, let's run to Washington and get a solution 
imposed across the country. I'm even willing to do that. I'm even 
willing to preempt State law if you'll come up with some grudging 
concessions to each other that will help both sides. I'll promise you 
a few years down the road you'll be better off, a lot better off, just 
like the realtors and the S&L's are because they grudgingly CEune 
tttfether and worked something out that was beneficial to both 
sides. 

Mrs. Smfth. Mr. Chairmem, let me assure you, as president of the 
National Cattlemen's Association, we are certainly willing to do 
our part. As president, I will commit that to you in communicatinf 
and working with — because we do need financial sources. We don t 
need banks to go out. We know that. 

The Chairman. Well, will you call and initiate a meeting to talk 
about it with some of the groups on the other side? 

Mrs. Smith. Sure, I will. 

The Chairbian. Mr. Beyers. 

Mr. Rogers. I think you're dealing with quite a lai^e sector of 
individuals in the farmer and one thing the farmer probably 
doesn't wemt to do is tell somebody else what his finemcial condi- 
tion is, and that's what he's doing when he's telling the elevator or 



some other institution that's buying his commodity that he doesn't 
have free and clear title to that product. And that works on the 
individual pretty hard, especially in hard times, and if you're 
Eisking for a solution, I think the bankers find people like that can 
sit down with the farmer and say, all right, we understand where 
you're at but you have to understand our view too, and we need 
that money back plus interest to keep this business going. How 
about if you just tell us who you're going to be selling to find we'll 
just send a letter out so we get our ptirt of our money back too. 

The Chairman. Thank you all very much. It is a difficult issue, 
but I can't sit back in this position and see 6 billion dollars' worth 
of defaults and the agricultural banking system going down the 
tube without attempting to help solve that problem as well. So m^ 
plea is very sincere iina eeimest to try smd work this out to see if 
we can come up with a compromise. The best compromises I've 
ever seen is when nobody likes them but they will grudgingly 
accept That means everybody has given a little bit and didn't get 
their own way, but it's better for the overall situation. 

Thank you very much for coming. 

Our final panel is Mr. Bill Brandt, general counsel, Nebraska 
Bankers Association; and Dan Gunderson, executive vice president, 
Minnesota Agri-Growth Council. 

Mr. Brandt, please go ahead. 

STATEMENT OF WILUAH B. BRANDT, GENERAL COUNSEL, 
NEBRASKA BANKERS ASSOCIATION 

Mr. Bhandt. Mr. Chairman, my name is William Breuidt and I'm 
here today as general counsel representing the Nebraska Bankers 
Association, Inc., a trade association representing 458 of the 463 
commerciftl banks in Nebraska. As you are aware, Nebraska is a 
highly agricultureil livestock intensive State and is suffering severe 
stress as the result of the recent economic recessions compounded 
by additional immediate past losses due to drought and flood. 

We, by the way, have between 15 tind 18 failed agricultural 
banks in the past 2 years. In addition to my official capacity repre- 
sentii^ the Nebraska Bankers Association, I Eim a farm owner. I 
have tenant farmers. I feel that I am able to view the problems 
that have been presented from an objective point of view as op- 
posed to just strictly a 1^^ point of view. 

LACK OF UNDERSTANDING AND KNOWLEDGE 

The problem has been in Nebraska for a number of years and it's 
received a great deal of attention and in trying to determine a solu- 
tion we looked of course to the causes. And in addition to the 
stresses that I have just mentioned, we found that there weis a 
great lack of understanding and knowledge in the operation of the 
present notice system in other industries and a failure to compre- 
hend the tremendous importance of the integrity and reliability of 
the farm product hen estoblished under the Uniform Commercial 
Code. There was also a tremendous resistance to attempt to learn 
about this particular facet. 

I speak in opposition to S. 744 and any other Federal preemption 
of the Uniform Commercial Code section 9-307, the farm products 
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exception, which is referred to as clear title or double jeopardy pro- 
visions of the code. This is notwithstanding the fact that we have 
participated in and are willing tind have been willing and will con- 
tinue to be willing to enter into negotiations and compromises in 
finding a total solution to the problem. 

But at this critical time in the lives of many Nebraskans emd 
other farmers, we must be very careful so that in the guise of pro- 
viding an easier way for some members of our business community 
to transact business or to provide an economic benefit to other 
businessmen, that we do not inadvertently destroy the basis upon 
which most farm credit today is predicated. 

Let me say very clearly, there is no such thing as a clear title or 
double jeopardy problem under section 9-307 of the Uniform Com- 
mercieJ Code, which has been the law subject to a few recent ex- 
ceptions of all but one State for many years. As a matter of fact, 
the code simply restates the law in regard to the purchase of farm 
products Eis has existed for many years prior to the Uniform Com- 
mercial Code in most States. 

Back to clear title. All one has to do for maximum protection in 
the purchfise of farm products is to check under the notice provi- 
sion of the Uniform Commercial Code in a similar meinner as every 
lender must do to perfect a lien priority in the first place. One of 
the basic tenets of a code lien is notice to the world, which is com- 
monly referred to as the perfection, which, when coupled with the 
agreement of the borrower in writing that a lien will attach, pro- 
vides a perfected lien that establishes a priority upon which the 
world can rely. No one who has bothered to check properly — and 
this includes the great majority of the purchasers of farm prod- 
ucts — has ever lost a dime. 

We hear the arguments that buyers of farm products are treated 
differently. Ms. Lawrence addressed that issue. Let's examine the 
facts. As you are aware, one of the purposes of the code in the first 
place was to provide an economic atmosphere that would edlow a 
maximum of credit and a maximum of a free-flow of commercial 
transactions. IMor to the adoption of the code there was extreme 
difHculty with liens on inventory, with liens on after-acquired prop- 
erty or on crops to be grown. Exact descriptions were required to 
keep from having a lien defeated. This applied to everybody — farm- 
ers, merchants and all segments of our economy. The freuners of 
the code searched for and found new ways to provide additional se- 
curity for additional type loans and additionttl type credit, especial- 
ly in the area of inventory liens. In the case of most business in- 
ventories it was necessary that protections be established, which 
was done by providing severe sanctions in the event the merchsmt 
dispc»ed of all or the greater portion of his inventory without com- 
plying with the strict creditor notification and protection proce- 
dures. This protection was developed in article 6 of the code and 
known as the bulk tremsfers. 

It wEis also obvious that it was necessary that a purchaser of a 
single item of that inventory had to have assurances that he could 
purchase free of a lien. Farm products normally have the charac- 
teristics of inventory. In fact, the code calls them inventory if they 
leave the pogaesaion of the producer and are not sold. The framera 
of the code left the old rule, the law of many years, vn ^^«» -wYi^ 



only required that a buyer check to see If someone else might not 
have an interest in the farm product. 

There is a vast difference between an individual buying one fan 
or one refrigerator from a merchant and the grain elevator or 
packer that buys a farmer's complete or greater part of his inven- 
tory. 

FAVORED TREATMENT OF LIVESTOCK MARKETS IN NEBRASKA 

Let's for the moment address the issue of purchasers of farm 
products other than grain buyers. Livestock markets in Nebraska 
have a highly favored treatment in that they may sell free of the 
lien so long as they announce the neune and address of the owner 
of the livestock prior to the sale. Most do not choose to do this and 
elect instead to insure against a possible loss. Processing markets 
have Em even better opportunity to check than most. While I un- 
derstand that most processors prefer to insure, it would seem that 
the Nebraska practice of viewing the livestock in the owner's lot on 
one or more occasions prior to the sale would afford ample opportu- 
ni^ to check the record prior to consummating the purchase. 

S. 744 provides, among other things, that there must be reported 
any payment obligation imposed on the buyer by the secured party 
as a condition for waiver and release of the security interest. I can 
see a tremendous increase in lit^ation just to sort out the waiver 
by a course of conduct, which is a separate issue but which is rising 
to the fore throughout the Midwest and in the Farm Belt States. 
This provision alone will proliferate the dissemination of secured 
debtors names and would create a paper blizzard of names in the 
hands of every potentietl purchaser. And you can visualize what 
would occur in southeast Nebraska where there are probabely 150 
to 170 potential markets within a radius of 75 to 100 miles. 

What we then have is a minicentral filing system in the hands of 
each buyer of farm products without the assurances and protec- 
tions of existing notification systems. 

Shifting the burden of notiflcation to the farmer does not solve 
the problem that has been alluded to often today. And in the event 
of default, his loan remains unpaid and uncollected. 

It is very obvious upon exemiination of the facts that the only 
real protection a lender would have in the event this provision be- 
comes law would be to withhold credit. If lenders are not able to 
secure their loans for livestock, seed, fertilizer, fuel, chemicals, and 
irrigation expenses, with the product that is a result of these loans 
Euid to be able to rely thereon, it follows that the loans will not be 
made. It is also obvious, and this is conservative, that from 5 to 10 
percent of the farmers, amounting to a withdrawal from the econo- 
my of hundreds of millions of dollars, if not billions, would be 
denied credit who otherwise would be deserving in order that lend- 
ers could adequately protect their portfolios. This, by the way, 
would naturally hit hardest the young farmer and the farmer who 
is already having a difficult time, the very people to whom most of 
the effort today is being directed to assist in keeping agriculture a 
viable life form. 

There is even a greater reason that a solution be found to our so- 
called double jeopardy or clear tit\e coivcftTEi. Vm.'iti. ^Sss^fc •b^>s3^- 



tural lenders and others. We are aware that some buyers of farm 
products have also expsmded their busineBS and services, not only 
to furnishing feed and fertilizer but to the fumifihing of a much 
wider list of products, including veterinary products, groceries and 
mtmy others. These products and services are often advsinced 
durii^ the summer months without adequate arrangements for 
payment and they, the people that advance the money or advance 
the product, as everyone else who has an interest in the farmer's 
product, undoubtedly are looking to the same source for payment 
as the lender is loolung for repajonent. Should a purchaser of farm 
products be enabled to acquire clesir title notwitlitanding any pre- 
vious liens — and that would include petroleum liens, fertilizer 
liens, and Uniform Commercial Code liens — nothing would prevent 
that purchaser from setting off his debt under the common law 
against the proceeds of that crop, thereby creating an undisclosed 
lien of greater magnitude and authority than finything that could 
be created by law. 

DEVELOPMENT OF A CENTRAI. INDEXINO SYSTEM 

There are some curable problems that have developed with some 
of our present notice systems, such as lack of filing crfllcer coopera- 
tion in providing access to information and a lag time in iiling be- 
cause of sheer volume. The Nebraska Legislature has directed the 
development of a central indexing system available 24 hours a day 
and accessible by nearly any communication means, including com- 
puter access. The basic documents would remain on file for inspec- 
tion much in the same manner as has been done over the years, 
maintainii^ the integrity of the county filing ofHcer. This is a 
workable solution eis, if we are to survive in our rured environment, 
we all must become more sophisticated and be willing to enter into 
the 21st century together with each bearing a share of the respon- 
sibihty of making our society work. 

The Nebraska approach has represented hundreds of hours of 
give and take and even as an interim solution has a number of Eid- 
vantages. It is entirely voluntary on the part of the purchaser and 
the action of a lender. It relies to some extent on the basic honesty 
of the farmer. And has been primarily an experience that has 
broi^ht the buyer, the seller, and the lender together to discuss 
terms before the marketplace h£is even become an issue, which is 
what should have happened in the first place. 

This is obviously a local issue which would be best solved 
through State by Stote attention, and it necessarily follows that S. 
744 should progress no further. 

To do away with the many hundreds of hours of effort to solve 
this problem at the State level by Federal preemption would 
almost be unthinkable. 

[The complete prepared statement follows:] 
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OCTOBER 9, 1985 
TESTIUOHY OF WILLIAH B. BGAflDT, GENERAL COUNSEL, REPRESENTING 
THE NEBRASKA BANKERS ASSOCIATION, BEFORE THE SENATE BANKING, 
HOUSING AW) DBBAN AFFAIRS COMHITTEE IN OPPOSITION TO S.744, 
THE FEDERAL PREEIiPTIOH OF THE UNIFOBH COMMERCIAL CODE IN 
REPEALING TEE FARM PRODUCTS EXEMPTION UNDER UCC SECTION 9-307, 

MR. CHAIRMAN AND HEMBEBS OF THE COIOIITTEB, MY NAME IS 
WILLIAM B. BRANDT AND I APPEAR TODAY AS GENERAL COUNSEL 
REPRESENTING THE NEBRASKA BANKERS ASSOCIATION, INC., A TRADE 
ASSOCIATION REPRESENTING 458 OF THE 463 COMMERCIAL BANKS IN 
NEBRASKA. AS YOU ARE AWARE, NEBRASKA IS A HIGHLY AGBICDLTUBAL- 
LIVESTOCK INTENSIVE STATE AND IS SUFFERING SEVERE STRESS AS THE 
RESULT OF THE RECENT ECCWOKIC RECESSION CCMPOUNDED BY ADDITIONAL 
IMMEDIATE PAST LOSSES DUE TO DROUGHT AND FLOOD. 

AS A RESULT OF THESE STRESSES, WHICH HAVE EFFECTED ALL PARTS 
OF THE NEBRASKA ECONOMY, LENDERS WERE CONFRONTED BY DIFFERENT 
PURCHASERS OF FARM PRCOUCTS, LED PRINCIPALLY BY THE FEED AND 
GRAIN, LIVESTOCK INDUSTRY AND COOPS. THEY HAD BEGUN TO LOOK 
AT THE EFFECT OF UCC SECTION 9-307 IN THE LIGHT OF THE WAY THEY 
HAD BEEN DOING BUSINESS FOR YEARS. WE ATTEMPTED TO ESTABLISH 
DIALOGUE AND UNDERSTAND SOME OF THEIR CONCERNS ESPECIALLY WHEN 
FACED WITH COMPLETE REPEAL OF SECTION 9-307. WE FOUND A GREAT 
LACK OF UNDERSTANDING AND KNOWLEDGE OF OPERATION OF THE PRESENT 
NOTICE SYSTEM IN OTHER INDUSTRIES AND A FAILURE TO COHPitEHEND 
THE TREMENDOUS IMPORTANCE OF THE INTEGRITY AND RELIABILITY OF 
THE FARH PRODUCT LIEN ESTABLISHED UNDER THE UNIFORM COMMERCIAL 
CODE. WE ALSO FOUND SOME LOCAL REMEDIAL PROBLEMS WITH THE OPERATIC»I 
OF THE PRESENT NOTIFICATION SYSTEM. 
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I COMPROMISES REPRESENTED AN IMTEBIH SOLUTION 
WHEREBY VOLUHTABY COOPERATION ON THE PART OF PURCHASERS 
OF FARM PRMJUCTS WITH EACH INDUSTRY (INCLUDING LENDERS) 
ACCEPTING A SMALL AMOUNT OF ADDITIONAL RESPONSIBILITIES 
PROVIDED THE MAINTENANCE OF THE INTEGRITY OF THE 9-307 LIEN 
UNTIL A FULL CENTRAL INFORMATION SYSTEM IS IN PLACE, THEREBY 
PBESERVIKC HUNDREDS OF MILLIONS OF DOLLARS OP CREDIT FOR 
OUR MANY DISTRESSED BUT DESERVING FARMERS. 

I SPEAK IN OPPOSITION TO S.T44, AND ANY OTHER FEDERAL PREEMPTION 
OF THE UNIFORM COMMERCIAL CWE SECTION 9-30T, FARM PRODUCTS 
EXCEPTION, SOMETIMES REFERRED TO AS" THE "CLEAR TITLE" OR 
"DOUBLE JEOPARDY" PROVISION OF THE CODE, 

AT THIS CRITICAL TIKE IN THE LIVES OF MANY NEBRASKA AND OTHER 
FARMERS, VE UUST BE VERY CAREFUL SO THAT IN THE GUISE OF PROVIDING 
AN EASIER WAY FOR SOUS MEMBERS OF OUR BUSINESS COMMUNITY TO 
TRANSACT BUSINESS OB TO PROVIDE AN ECONOMIC BENEFIT TO OTHER 
BUSINESSMEN, THAT WE DO NOT INADVERTENTLY DESTROY THE BASIS UPCffl 
WHICH MOST FABB CREDIT IS TODAY PREDICATED. 

LET UE SAY VERY CLEARLY, THERE IS NO SUCH THING AS A CLEAR TITLE 
OR DOUBLE JEOPARDY PROBLEM UNDER SECTION 9-307 OF THE UNIFORM 
COMMERCIAL CODE, WHICH HAS BEEN THE LAW SUBJECT TO A FEW RECENT 
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EXCEPTIOKS OF ALL BUT ONE STATE FOB MANY YEARS. AS A MATTER 
OF FACT. THE CODE SIUPLY RESTATES THE LAW IN REGARD TO THE 
PURCHASE OF FARM PRODUCTS^ AS HAS EXISTED FOR MAKY YEARS PRIOR TO 
THE UHIFORU COUIIERCIAL CODE IN HOST STATES. 

BACK TO "CLEAR TITLE". ALL ONE HAS TO DO FOR UAXIUUU PRO- 
TECTION IN THE PURCHASE OF FARM PRODUCTS IS TO CHECK UHDER THE 
NOTICE PROVISION OF THE UNIFORM COMMERCIAL CODE IN A SIMILAR 
MANNER AS EVERY LENDER MUST DO TO PERFECT A LIEN PRIORITY IN 
TH£ FIRST PLACE. ONE OF THE BASIC TENETS OF A UNIFORM COMMERCIAL - 
CM)E LIEN IS NOTICE TO THE HOBLD, WHICH IS COMMONLY REFERRED TO 
AS THE PERFECTION, WHICH, WHEN COUPLED WITH THE AGREEMENT OF THE 
BORROWER IN URITIHG THAT A LIEN WILL ATTACH PROVIDES A PERFECTED 
LIEN THAT ESTABLISHES A PRIORITY UPON WHICH THE WORLD CAN RELY. 
NO ONE WHO HAS BOTHERED TO CHECK PROPERLY (AND THIS INCLUDES THE 
GREAT MAJORITY OF THE PURCHASERS OF FARM PRODUCTS) HAS EVER 
LOST A DIME. 

WE HEAR THE ARGUMENTS THAT BDYERS OF FARM PRODUCTS ARE SOMEHOW 
TREATED DIFFERENTLY. LET'S EXAMINE THE FACTS. AS YOD ABE AWARE 
ONE OF THE PURPOSES OF THE UNIFORM COMMERCIAL CODE WAS TO 
PROVIDE AN ECONOMIC ATMOSPHERE THAT WOULD ALLOW A MAXIMUM OF 
CREDIT AND A MAXIMUM OF A FREE-FLOW OF COMMERCIAL TBANSACTI<«S. 
PRIOR TO THE ADOPTION OF THE CODE THERE WAS EXTREME DIFFICULTY 
WITH LIENS ON INVENTORY, WITH LIENS ON AFTER- ACQUIRED PR(H>EBTY OB 
ON CROPS TO BE GROWN. EXACT DESCRIPTIONS WERE REUQIBH) TO KEEP 
FROM HAVING A LIEN DEFEATED. THIS APPLIED TO EVEBYONE, FABMER^ 
MERCHANTS AND ALL SEGMENTS OF OUR EC<H40HY. THE FRAMERS OP THE 
CCOE SEARCHED FOR AND FOUND NEW WAYS TO PROVIDE SECURITY FOB 
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ADDITIONAL LOANS ESPECIALLY IN THE AREA OF INVEKTOSY LIEH8. 
IN THE CASE OF HOST BUSINESS INVENTORIES IT «AS NECESSARY THAT 
PROTECTIONS BE ESTABLISHED, WHICH VAS DONE BY PROVIDING SEVERE 
SANCTIONS IN THE EVENT THE UERCHANT DISPOSED 07 ALL OR THE 
GREATER PORTION OF HIS INVENTORY WITHOUT COKPLYING WITH STRICT 
CREDITOR NOTIFICATION AND PBOTECTICW PROCEDURES. THIS PROTECTION 
WAS DEVELOPED IN ARTICLE 6 OF THE CODE, BULK TRANSFERS. 

IT WAS ALSO OBVIOUS THAT IT WAS NECESSARY THAT A PURCHASER 
OF A SINGLE ITEU OF THAT INVENTORY HAD TO HAVE ASSURANCES THAT 
HE COULD' PURCHASE FREE OF A LIEN. FAEU PRODUCTS NORMALLY HAVE 
THE CHARACTERISTICS OF INVENTORY C ip FACT THE CCOE CALLS THEM 
INVENTORY IF THEY LEAVE THE POSSESSION OF THE PRiXUCER AND ARE 
NOT SOLD). THE FRAHERS OF THE CODE LEFT THE OLD RULE, THE LAW 
OF MANY YEARS, IN PLACE WHICH ONLY REQUIRED THAT A BUYER CHECK 
TO SEE IF SOHEONE ELSE UIGHT NOT HAVE AN INTEREST IN THE FARM 
PRCOUCT. 

THERE IS A VAST DIFFERENCE BETWEEN AN INDIVIDUAL BUYING ONE 
FAN OR ONE REFRIGERATOR FRCU A UERCHANT AND THE GRAIN 
ELEVATOR THAT BUYS A FARMER'S CtM>LETE OR GREATER PART OF HIS 
INVENTORY. 

THE FRAHERS OF THE CCfflE WERE GIVEN ANOTHER OPPORTUNITY TO 
ADDRESS THE ISSUES PRESENTED BV S.744 WHEN THE COUUISSIOMERS OH 
UNIFORM STATE LAWS PREPARED AND PROPOSED THE 1972 AMENDMENTS TO 
THE CODE, WHICH HAVE BEEN ADOPTED BY MOST STATES. AGAIN, THE 
SPECIFIC ISSUE OF THE BUYER OF FARM PRODUCTS UNDER 9-307 WAS 
CONSIDERS) AND REJECTED AS DETRIMENTAL TO LENDING. 
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LfiT-S FOR THE UOUEHT DISCUSS PURCBASERS OF FARU PBCOUCTS 
OTHER THAK GRAIN BUIERS. LIVESTOCK lURKETS IN NEBRASKA HAVE A 
HIGHLT FAVORED TREATUENT IK THAT THEY lUY SELL FREE OF THE LIEN 
SO LONG AS THEY ANNWNCfi THE NAUE AND ADDRESS OF THE OWNER OF 
THE LIVESTOCK PRIOR TO THE SALE. UOST DO NOT CHOOSE TO DO THIS 
AND ELECT INSTEAD TO INSURE AGAINST A POSSIBLE LOSS. PROCESSING 
lURKETS HAVE EVEN A SETTER OPPORTUHITy TO CHECK THAN HOST. 
WHILE I UNDERSTAND THAT MOST PROCESSORS PREFER TO INSURE, IT 
WOULD SEEM THAT THE NEBRASKA PRACTICE OF VIEWING THE LIVESTOCK 
IN THE OWNER'S LOT ON ONE OR MORE OCCASIONS PRIOR TO THE SALE 
WOULD AFFORD AMPLE OPPORTUNITY TO CHECK THE RECORD PRIOR TO 
CONSUHHATING THE PURCHASE. 

LET'S EXAMINE THE PRESENT PROPOSAL AND DISCOUNT FOR THE MOMENT 
THAT ITS PROPONENTS WOULD HAVE HAD TOU BUY IT CART BLANCHE 
WITHOUT THE COURTESY OF A PUBLIC HEARING AND LEGISLATIVE 
SAFEGUARD . 

IT IS HIGHLY TOUTED AS "SOHETHIKG FOR THE FARMER". WHAT DOES 
IT DO? IT REQUIRES FOR EVEN A MODICUM OF PROTECTION FOB THE 
LENDER THAT IT NOTIFY EVERY PROSPECTIVE PURCHASER INCLUDING 
COMMISSION MERCHANTS OF THE FARM PRODUCTS; 
1. THE SECURITY INTEREST INCLUDING BUT NOT LIMITED TO 

A. THE NAUE AND ADDRESS OF THE SECURED PARTT: 

B. THE NAME AND ADDRESS OF THE SELLER 

C. A REASONABLE DESCRIPTICW OF THE PROPERTY, INCLUDING THE 
JURISDICTION (WHATEVER THAT IS) WHERE THE PROPERTY IS 
LOCATED (SOME FARMERS FARM IN 3 OR MORE COUNTIES), AND 

D. ANY PAYMENT OBLIGATION IMPOSED ON THE BUYER BY THE SECURED 
PARTY AS A CCaiDITIOH FOR WAIVER AND RELEASE OF THE SECURITY 
INTEREST. 
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I CAM SEE A THEXEKDOUS INCREASE IB LITIGATIOH JUST TO SORT OUT 
"WAIVEH" BY A COURSE OP CONDUCT (WHICH IS A SEPARATE ISSUE). 
THIS PROVISION ALONE IS DESIGNED TO PRCtt,IFERATE THE DISSEmilATION 
OF SECURED DEBTORS NAUES AND VOULD CREATE A BLIZZARD OF PAPER 
AND NAHES IN THE HANDS OF EVERY POTENTIAL PURCHASER. RHAT WE 
THEN HAVE IS A UINI-CENTRAL FILING SYSTEIf IN THE HANDS OF EACH 
BUYER OF FARM PRODUCTS VITHOUT TBE ASSURANCES AND PROTECTIONS 
OF EXISTING NOTIFICATION SYSTEMS. 

IF THIS WERE NOT ENOUGH, THE AMENDMENT, WHICB I AH INFORMED 
WAS DRAFTED BY TBE PROIKOTENTS WITHOUT THE CONSULTATION OF THE 
ABA OR OTHER LENDING GROUPS AND FURTHER DEGRADES OUR FARMER 
CUSTOMER BY REQUIRING THAT THE LENDER MAY INSERT INTO THE 
SECURITY AGREEUENT LANGUAGE REQUIRING UNDER TBE PENALTIES OF A 
35,000 FEDERAL FINE TO THE CUSTOMER - 

1. THE SELLER IS OBLIGATED TO FURNISH THE SECURED PARTY 
A LIST OF PERSONS TO WHOM THE SELLER WILL SELL THE 
PRODUCT 
Z. THE SECURE) PARTY IS THEN OBLIGATE) TO GIVE THE NOTICES 

AS SPECIFIED ABOVE 
3. THE FARMER MUST UPDATE THE LIST WITHIN 7 DAYS OF THE SALE 
OR ACCOUNT FOR THE PROCEEDS WITHIN 10 DAYS OF THE SALE 
OH BE SUBJECT TO THE $5,000 FINE. 

THIS HAS THE PRACICAL EFFECT OF DEPRIVING OUR FARMER CUSTOMER 
OF PROPERTY WITHOUT DUE PROCESS OF LAW AND THEREFORE, CONSTIT- 
UTIONALLY SUSPECT IN NOT ALLOWING HIU COMPLETE FREEDOM IN 
CHOOSING BOW AND WHEN HIS CROP WILL BE DISPOSED. ONE MIGHT 
WONDER WHAT DETERRENT $5,000 UIGBT BE IF A GREAT AMOUNT OF 
COLLATERAL WAS INVOLVED. SHIFTING OF TBE BURDEN OF NOTIFICATION 
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TO THE FflBUER DOES NOT SOLVE THE PROBLEM IH THE EVENT OF DEFAtLT, 
HIS LOAN BEHAINS UKPAID AND UNCOLLECTS). 

IT IS VERY OBVIOUS UPON EXAMINATION OF THE FACTS THAT THE ONLY 
REAL PROTECTION A LENDER WOULD HAVE IN THE EVENT THIS PROVISION 
BECOMES LAW WOULD BE TO WITHHOLD CREDIT. IF LENDERS ARE NOT 
ABLE TO SECURE THEIR LOANS FOR LIVESTOCK, SEED. FERTILIZER, FUEL, 
CHEMICALS AND IRRIGATION EXPENSES, WITH THE PRODUCT THAT 
IS A RESULT OF THESE LOANS AND TO BE ABLE TO REL7 THEREON, IT 
FOLLOWS THAT THE LOANS WILL HOT BE MADE. IT IS ALSO OBVIOUS, 
AND THIS IS CCWSEBVATIVE, THAT FROM S% TO 10% OF THE FARMERS, 
AMOUNTING TO A WITHDRAWAL FROM THE ECONOMY OF HUNDREDS OF 
MILLIONS OF DOLLARS, IF NOT BILLIONS, WOULD BE DENIED CREDIT 
WHO OTHERWISE WOULD B£ DESERVING, IN ORDER THAT LENDERS COULD 
ADEQUATELY PROTECT THEIR PROTFOLIOS. THIS. BY THE WAY. WOULD 
NATURALLY HIT HARDEST THE YOUNG FARMER AND THE FARMER WHO IS 
ALREADY HAVING A DIFFICULT TIME, THE VERI PEOPLE TO WHOM MOST 
OF THE EFFORT TCOAY IS BEING DIRECTED TO ASSIST IN KEEPING 
AGRICULTURE A VIABLE LIFE FORU. 

THERE IS AN EVEN GREATER REASON THAT A SOLUTION BE FOUND TO 
OUR SO CALLED DOUBLE JEOPARDY CONCERN, WHICH AFFECTS AG LENDERS 
AND OTHERS. WE ARE AWARE THAT SOKE BUYERS OF FARM PR(H>UCTS 
HAVE ALSO EXPANDED THEIR BUSINESS AND SERVICES, NOT ONLY TO 
FURNISHING FEED AND FERTILIZER BUT TO THE FURNISHING OF A MUCH 
WIDER LIST OF PRODUCTS. INCLUDING VETERINARY PRODUCTS AND MANY 
OTHERS. THESE PRCOUCTS AND SERVICES ARE OFTEN ADVANCED DURING 
THE SUMMER KONTHS WITHOUT ADEQUATE ARRANGEMENTS FOR PAYUENT AND 
THEY, AS £V£RTCW£ ELSE WHO HAS AN INTEREST IN THE FARMERS PRODUCT, 
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ARE UNDOUBTEDLY LOOKING TO THE SAME SOURCE FOR PATUEHT AS 
THE LEtlDER IS LOOKING FOR REPAYHENT. SHOULD A PURCHASER OF 
FARy PRODUCTS BE ENABLED TO ACQUIRE CLEAR TITLE NOTRITHSTAHDIHG 
ANY PREVIOUS LIENS, I.E., PETROLEUM LIENS, FERTILIZER LIENS AND 
UNIFORU COIUIERCIAL CCOE LIENS, NOTHING WOUU) PREVENT THAT 
PURCHASER FROU SETTING OFF HIS DEBT UNDER THE COHUON LAI 
AGAINST THE PROCEEDS OF THAT CROP, THEREBY CREATING AN UN- 
DISCLOSED LIEN OF GREATER UAGHITUIIE AND AUTHORITY THAN ANYTHING 
THAT COULD BE CREATED BY LAf . 

THERE AICE SOME CURABLE PROBLEMS THAT HAVE DEVELOPED WITH SOME OF 
OUR PRESENT NOTICE SYSTEMS, SUCH AS_ LACK OF FILING OFFICER 
COOPERATION IN PROVIDING ACCESS TO INFORMATION AND A LAG TIME IN 
FILING BECAUSE OF SHEER VOLUME. THE NEBRASKA LEGISLATURE HAS 
DIRECTED THE DEVELOPMENT OF A CENTRAL INDEXING SYSTEM AVAILABLE 
34 HOURS A DAY AND ACCESSIBLE BY NEARLY ANY COUHUNICATION MEANS 
INCLUDING CCM>UT£R ACCESS. THE BASIC DOCUMENTS WOULD REMAIN 
ON FILE FOB INSPECTION UUCB IN THE SAME MANNER AS HAS BEEN DOfE 
OVER THE YEARS. THIS IS A WORKABLE SOLOT1C»I AS, IF WE ABE TO 
SURVIVE IN OUR RURAL ENVIRONMENT, WE ALL MUST BECOME MORE 
SOPHISTICATED AND BE WILLING TO ENTER INTO THE 21ST CENTURY 
TOGETHER WITH EACH BEARING A SHARE OF THE RESPONSIBILITY OF 
MAKING OUR SOCIETY WORK. 

THE NEBRASKA APPROACH HAS REPRESENTED HUNDREDS OF HOURS OF GIVE 
AND TAKE, AND EVEN THOUGH AN INTERIU SOLUTION HAS A NUMBER OF 
ADVANTAGES : 

1. IT IS ENTIRELY VOLUNTARY ON THE PART OF THE PURCHASER 

2. IT RELIES TO SOME EXTENT ON THE BASIC HONESTY OF THE 
FARMER 

3. IT HAS BROUGHT THE BUYER, THE SELLER AND THE LENDER TOGETHER 
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TO DISCDSS TERMS BEFORE TBE HARKETPLACE HAS EVEN 6EC0UB 
AN IS8DE, WHICH IS WHAT SHOULD HAVE BEEN HAPPENING IK THE 
FIRST PLACE. 



THIS IS OBVIOUSLY A LOCAL ISSUE IHICH WOULD BE BEST SOLVED 
THROUGH STATE BY STATE ATTENTION, AND IT KECESSARILY FOLLOWS 
THAT S.744 SHOULD PROGRESS NO FURTHER. 

THANE YOU FOR THIS OPPORTUNITY TO ADDRESS THIS CONHITTEE. 

I WOULD BE PLEASED TO ATTEIiPT TO ANSWER ANY QUESTION YOU HIGBT 

HAVE. 

The Chairman. Thank you, Mr. Brandt. 

Senator Gorton, do you have anything you wish to say? 

REMARKS OF SENATOR GORTON 

Senator Gorton. Thsink you, Mr. Chairman. I appreciate your 
calling a hearing on an iBsue which is both controversial and vital- 
ly important and your giving ^ul opportunity for the presentation 
of BO mfiny views, some agreeing and some conflicting. 

I appreciate the presence of many witnesses here. I do want to 
echo something which you said earlier. I don't believe that we can 
separate the plight of the farmers and the other agricultural inter- 
ests and the plight of the financial institutions which have provid- 
ed them with support and with capital over so long a period of 
time. I hope that the net result of this hearing will be that these 
contendii^ parties will meet together to see whether or not they 
can't resolve their difUculties and come to us, if not with that abso- 
lutely ideeil something to which everyone agrees, some proposal 
which meets with broad approval throughout the two elements in 
our society which are mutually interdependent and can't be treat- 
ed with separately. 

The Chairman. Thank you. Senator. 

Mr. Gunderson. 

STATEMENT OF DAN A. GUNDERSON, EXECUTIVE DIRECTOR, 
MINNESOTA AGRI-GROWTH COUNCIL. INC. 

Mr. Gunderson. Thank you, Mr. Chairman. I appreciate the op- 
portunity to be here today. I am the executive director of the Min- 
nesota Agri-Growth Council. The Agri-Growth Council is the um- 
brella orgEmization representing Minnesota's agricultural and E^ri- 
business industry. Our members include farmers, commodity asso- 
ciations, large and small agri-businesses, livestock and grain 
buyers, cooperatives, independent bankers, and agricultural lenders 
such as the Farm (>edit System. 
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LOSSES IN MINNESOTA 

I'm £iA*aid that I must disagree with nw distinguished panelist 
that there's no double-jeopardy problem. Over the past few years 
hundreds of individual losses have been suffered by Minnesota's 
grain and Uveatock buyers as a result of cledme made by secured 
creditors. I personally know of claims or losses raiding from a few 
hundred dollars up to three-quarters of a million dollars in Minne- 
sota alone. 

Because of these losses, the Agri-Growth Council stepped forward 
in Minnesota to be a catalyst for legislation that is now law in our 
State. We initiated meetings among members of the Agri-Growth 
Council, between lenders and buyers, to try to reach a compromise 
on this difficult issue. 

After many meetings emd aifler addressii^ alternatives such as 
central filing, affidavits, the Illinois law, and a complete repeal of 
the exception, we came to the conclusion that there were two pro- 
posals. The buyers wished to have outright repeal and the bsmkers 
wished to have central filing or congressional action. 

We drfifted legislation that is listed in my testimony or restated 
in my testimony, I won't read that, but I might point out that in 
summary it basically operates that a buyer in the ordinary course 
of business who purchases farm products from a person engaged in 
farming operation takes free of a perfected security interest cre- 
ated by the seller unless: One, the buyer is notified by the secured 
party of the security interest, or two, that the buyer is not rois- 
tered as a buyer in wie seller's county of residence. 

The first part of that you'll notice is almost identical to S. 744 
and the second part basically was an approach that we took that 
asked the agricultural products buyer to define his purchasing area 
by county in order to receive protection under this law. 

Lenders, knowing where their farmers reside, can then find out 
the buyers to notify by contacting the appropriate county recorders 
to acquire the list. 

Mr. Chairman, Senator Gorton, this law has been in effect since 
September 1, 1985, and even though that is a very short time, 
we ve had considerable feedback from buyers, lenders, and farmers. 
Buyers have indicated general support for the law. They are being 
notified by lenders £ind they are making out joint checks. Farmers 
have had a mixed reaction. While they do not like checks made out 
in joint, they realize that their marketing alternatives were becom- 
ing increasingly limited if buyers continued to suffer double-jeop- 
ardy losses. Tlus was especially evident in a recent case where a 
small southwestern Minnesota cooperative elevator had a $90,000 
claim on a purchase from one farmer on a single year's crop. In 
that case, every farmer member of that cooperative will lose. 

Lenders, surprisingly, have gfiined a new appreciation for this 
law because they are now almost assured of payment. They either 
have a joint check or a case eigainst the biw^er. 

On September 18, 1985, in a hearing bemre the Minnesota Legis- 
lature, both the Farm Credit System and the Minnesota Bankers 
Association testified that the double-jeopardy law appeared to be 
ivorking and that it should be given a reasonable time to fulfill its 
objective. 



...C^ooglc 



Let me emphasize that last spring both of these organizations 
spent considerable time and effort in attempting to stop this l^is- 

Int.inn 



lation. 



SUPPORT FOR S. 744 



I am here today, Mr. Chairman, because I would like to empha- 
size that while we're attempting to work witii our law, had S. 744 
been passed in 1984, I don't believe that the Minnesota legislature 
would have acted in 1985. We believe that on the national level S. 
744 adequately and uniformly addresses the issue within the UCC 
in a fashion very similar to Minnesota. It is our hope that you will 
pEiss this legislation. 

I might also point out, Mr. Chairman, in testimony and in com- 
ments made that the ASCS ofHcer in our State indicated in carry- 
ing out his Federal responsibilities that they had $14 million in 
documented double-jeopardy claims. There's also been speculation 
that this type of legislation, S. 744 and what we're experiencing in 
Minnesota, would assist the Federal Government in policing some 
of the movement of grain, particularly within storage, under Feder- 
al law. 

We believe it's working. We would prefer, however, to see S, 744 
for uniformity within the Uniform Commercial Code. 

[The complete prepared statement follows:] 
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TESTINOHY OF 

□AN A. GUNDERSON, EXECUTIVE DIRECTOR 
MINNESOTA MRl-GROWTH COUNCIL, INC. 

BEFORE THE U.S. SENATE COMMITTEE 

ON BANKING, HOUSING t, URBAN AFFAIRS 

ffiLD IN WASHINGTON, D.C. 

ON WEDNESDAY, OCTOBER 9, 1985 

Hr, Chairman, members of the Senate Banking, Housing & Urban Affairs 
Comnittee, my name U Dan Sunderson and I am Executive Director of the Minnesota 
Agrl'Growth Council. The Agrt-Groirth Council is the *unbre11a' organization 
representing Minnesota's agriculture and agribusiness industry. Our members 
Include farmers, coomdity associations, large and small agribusinesses, 
livestock and grain buyers, cooperatives, independent bankers and agricultural 
lenders. I appreciate the opportunity to be here today to discuss the so-called 
"clear title" issue. 

Over the past few years hundreds of individual losses have been suffered by 
Minnesota's grain and livestock buyers, as a result of claias made by secured 
creditors. I personally know of claias, or losses ranging from a few hundred 
dollars up to three quarters of a million dollars. 

Let Me give you a specific exMVIe of the type of situation that arises for 
buyers. During the last five years a small livestock buyer in Harwiny, 
Minnesota, purchased feeder pigs from a farmer. During that tin» he made out 19 
separate checks for payment to that farmer, seventeen of nhich tiere actually 
deposited in the farmer's account at the bank holding the security interest In 
the livestock. In the past year, the secured party, the bank, has made a claim 
under the ag products exception against the buyer from Harmony for pajment on 
all of the livestock sold over the entire five year period, for which the buyer 
has already made payment. The buyer clearly faces a dilemma which ve, in 
Minnesota, like to refer to as "double Jeopardy". 

Because of losses such as this and many others, the Agri-Growth Council 
stepped forward as the catalyst for legislation that is now law in Minnesota. 
This "double Jeopardy" law is very simitar in concept to S.744 currently before 
this coomittee. 



Subdivision 1. [REGISTERED BUYER TAKES FREE OF SECURITY INTEREST 
UNLESS NOTIFIED.) A buyer in the ordinary course of business who is a 
registered buyer in the county of the seller's residence under section 
386.42, and who purchases farm products from a person engaged in 
farming operations takes free of a security interest created by the 
seller even though the security Interest is perfected and the buyer 
knows of Its existence, unless the buyer Is notified of the security 
interest as provided in subdivision 4. 
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section 386.42 1n the seller's county of residence who 1s notified by a 
secured party as provided under sutdtvlsion 3, purchases farm products 
from a person engaged in farmfng operations sjbject to the perfected 
security Interest. A bu^r Mho is not registered under section 386.42 
in the seller's county of residence purchases firn products fro* a 
person engaged 1n farming operations subject to perfected security 
Interests. 

A buyer who purchases farm products subject to a security interest 
under ttiis section shall include the name of the secured party as Joint 
paiyee on any check or other instrument issued in payment for the farm 
products, unless the secured party gives the buyer written notice of 
waiver of this requirement. [ssuance of Joint payment as herein 
required relieves the buyer of any further liability to the secured 
party. 

Subd. 3. {NOTIFICATION OF SECURITY INTEREST.) A secured party 
■ay, by certified mall or another method by whtch receipt can be 
verified, notify a buyer that a debtor has farm products subject to a 
security Interest. 

The notification Is effective upon receipt until Septenber 1 after 
the notification is made; or for a notification aiade after August 20 
but before September 1, the notification is effective for one year 
beginning September 1. A buyer who receives notification from a 
secured party under this subdivision shall not publicly post or 
disseminate to any person, other than Its agents and en^loyees who 
reasonably require the information for purposes related to this act, 
any information contained in the notification. 

A secured party that furnishes to a buyer a list of debtors who 
have farm products subject to a security interest is not liable to a 
debtor whose name Is on the list for furnishing the list. 

Sec. 7. Minnesota Statutes 1984, section 336.9-307, is amended to 

336.9-307 (PROTECTION OF BUYERS Of GOMS.) 

(1) A buyer in ordinary course of business (subsection (9) of 
section 336.1-201} takes free of a security interest created by his 
seller even though the security Interest Is perfected and even though 
the buyer knows of its existence, except that a buyer in the ordinary 
course of business who purchases farm products from a person engaged In 
farming operations Is subject to section 386.42. 

The mechanics of Implementing this law are based upon two concepts. First, 
that an ag products buyer shall define his purchasing area by county. In other 
vnrds, to receive protection under this law, buyers must be registered as such, 
in the county recorder's office of the counties where their farmers reside. 
(This year buyers are registering In an average of 4.5 counties out of the 87 In 
Minnesota.) The second concept Is that a lender, knowing where his farmers 
reside, can find out the buyers to notify by contacting the appropriate county 
recorders to acquire the list. Buyers must define their purchasing area and 
lenders must know where their farmers reside. 
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This law has been in effect stnce September 1, 19S5; and, even though that 
is a very short tiMe, m have had considerable feedback froa buyers, lenders and 
farmers. Buyers have indtcated general support for this law. They are befng 
notified by lenders and they are making out "Joinf checks. Farmers have had a 
mi ned reaction . Hhl 1e they do not 1 i ke checks made out i n Joint , farmers 
realize that their marketing alternatives will become increasingly linited if 
buyers continue to suffer double jeopardy losses. This was especially evident 
in a recent case where a small southwestern Hinnesota cooperative elevator had ■ 
190,000 claiM on a purchase from one farmer on a single year's crop. In that 
case every farmer-Member will lose. Lenders, surprisingly, have gained a new 
appreciation for this law because now they are almost assured of pa>Bent. They 
either have a Joint check or a case against the buyer. 

In fact, on September 18, 1985, in a hearing before the Hinnesota 
Legislature, the Farm Credit Services and the Minnesota Bankers Association 
testified that the "double jeopardy" law appeared to be working and that it 
should be given reasonable tine to fulfill its objective. Let Me emphasize that 
last Spring both of these organizations spent considerable tiMe and effort in 
attempting to derail this legislation. 

We believe 
in a fashion 
legislation. 



Dan A. Gunderson, Executive Director 
Hinnesota Agri-firowth Council, Inc. 
8030 Cedar Avenue South, Suite 213 
eioomington, Hinnesota 55420 

Phone: 612/854-1565 

The Chairman. Isn't it true that S. 744 would eliminate some of 
the Minnesota law? 

Mr. GUNDEKSON. Mr. Chairnaan, as I understand it, yes, it would. 
But there's such similarity between the two laws that we don't 
foresee any difficulty. 

The Chairman. I would interpret your testimony as very good 
testimony for States rights. Illinoifl apparently has done a good job. 
Minnesota, according to your testimony, has done a good job. And 
ihe point there, rather than just a blind defense of States rights, in 
both cases you have been able to tailor make it to your particular 
needs in your States. 

Why can't other States do the same thing? 

Mr. Gunderson. Mr. Chairman, I don't know why other States 
can't do it. I do know that we worked on this issue for 3 years and 
acted over the objections of the various lendii^ associations right 
up until final passage of the legislation. 

So I'm not certain whether other States can act individueiUy in 
every case. However, I do believe that grain movement and live- 
stock movement is not limited to the boundaries of the State of 
Minnesota and the intent of the Uniform Commercial Code to 
bring uniformity and in the interest of a national law that works 
for everyone and we support S. 744, 

FEDERAL PHEBMFTION BASED ON INTERSTATE MOVEMENT 

The Chairman. But that has always been the excuse for Federal 
mvemption for eve/ything, that things croaa State boundaries. 
^at's standard. I don't criticize you for using tt.. ^einj\«A-g ftnea. 



Euid we have certainly opened up a lot of Federal intervention and 
centralization of Government in Washington on that basis, if some- 
thii^ croBBes a State line. 

Mr. Brandt, you represent the Nebraska Bfinkers Association, 
not the national association. I was very tough with Mrs. Smith and 
John White from the Farm Bureau and the Cattlemen's Associa- 
tion on getting tf^ether. I would go back and I assume they're not 
still here, but to Mr. Lemon who represented the American Bank- 
ers Association and Bud Gerhart the Independent Bankers Associa- 
tion — if anybody is here listening for them — I would put the same 
pressure on them to initiate a phone call and not wait for the 
other. They should try to get together in a sincere effort, because 
there has not been much incentive for the farmer side of it to go 
ahead because they knew they could get what they wanted out of 
the Agriculture Committee. There hasn't been a lot of incentives 
for the bankers to go along because they would prefer no change at 
all. They're satisfied with what is there. So I would like the pres- 
sure to be equal on both sides of this argument. As I say, they have 
probably left. If not, you hear my words. Why doesn't everybody 
initiate a call and see if you can talk about this? You know, the 
worst possible thing that could happen is that you fail and you 
can't achieve a compromise and we re back where we started. But 
at least you can try. 

I feel very strongly about that, that you ought to try and do that 
on both sides. And I really believe you will benefit if you are will- 
ing to give a little bit on each side to come up with a compromise 
rather than putting Congress in the position of taking these abso- 
lute positions one way or another. 

I do very much appreciate bH of you witnesses being here to ex- 
press your opinions. I apolc^ize for the lack of the attendance of 
the committee. It is not lack of interest in the issue, but we cannot 
anticipate when we schedule hearings that we're going to have 
Prime Ministers of Singapore or heads of state show up to give 
speeches in joint sessions of Congress. 

Mr. Beandt. Mr. Chairmzin, my remarks were abbreviated and I 
would request that my full prepared testimony be submitted for 
the record. 

The Chauiman. It certainly wUl be and, again, we would request 
those who have teetilied to pick up the questions this afternoon for 
your responses in writing. 

Mr. GuNDERSON. Mr. Chairman, if I could ask that my remarks 
be put in the record also. And we would be glad to work in any 
way we can to bring about a compromise. 

'The Chairman. Everybody's testimony will be put in the record 
in full. Thank you very much. 

The committee is adjourned. 

[Whereupon, at 11:35 a.m., the hearing was adjourned.] 

[Response to written questions and additional material for the 
record follow:] 
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NATIONAL CATTUrMCN'S A8SOCMTKNV 



aany phlloiophlca 



Hi Ann Sslth 



Digi-jzedbyGoOgiC 



Question* foe the Becoid Relating to B.^^^ 



Senatoc Alan Dixon 



S.744 piovldeB protection for commisElon merchants and 
selling agents. Section 307 of the UCC, hoHever, only 
protects buyecB In the ordinary course of business. tHiat is 
the rationale for also protecting agents? Are there unique 
cltcuBstances in agriculture that require note protection 
than provided in other Induatrles covered by tb* OCC? 



an xldltloaal problea to ches 
under U.C.C. definitions. 

Tbe unlqiKnesB quest 
■aking different rules foe 
changed considerably over the 



If the agricultural exception la eli»lnat«d. Is it 
AoHo^Ml!. n^'^i'^J^^i^*" ?PP""bUity of the Bulk Sales 
Act to sale* of agricultural products? 
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1)5. HOUSUH'S quESTIONS 
q. 1. Your testimony discussed the difference beiueen 
pur^^asinj a load of jraval. and purchasing a load of corr.. Oc 

ia-adiaislv j?cr. yoar purchase, either b>" being conniagied vith 
other corn, or by bei-.^ turned into additional -jreight on your ;taer)? 

A. 1. Tou (r* cBriccc la lOtlng chat cotti la««> lt'( apeclflc Idaotit; 
when aald lod conBingled uith other coed oi feed to lineatack. HeueKtr, 
giaiel also loaea Ita IdentUy Hhen sold and placed Id a drlveuiy or used in 

«aU at corn do caatiiui itttr [ha satx. 
Q. ;. Have ycu experienced double liability for any ajric'jlvjrai 
products you purchase? 



theae paopl* ace no longar seabera bscauae they wara (orced Into bankruptcy 
and out of the caLtla bwalnua. 1 would Ilka to note that It la not Cba 
frequency of "double paynant" caaea that preaenta the teal problea but 
cathac Itaa "■agnltude" of loai when chey do occur. In addition, thll glitch 
In the UCC for». ■ dark cloud ovat all agclcultutal tranaactloos. 

your ranch who you intend to buy the corn 



products. The teal lasue Is tha fualblllty of lEcertalnlng who file where, 
doing buBlneai that la net ralabucaed in any fashion and even worse does not 



Digi-jzedbyGoOgiC 



guestion for Mr. Gunderson : 

Senator Cochran's original bill did not provide for 
prenotifi cation, but merely eliminated the farm products 
exception. What was the position of the agricultural industry in 
Minnesota that caused it to agree to the notification procedure, 
rather than a flat elininatlon of the exception? 

HR. GUNDERSOH'S RESPONSE: 

While ny Congressional District is adjacent to Minnesota, I 
do not know if the "agricultural industry" of that state has 
agreed to the prenotifi cation procedure as opposed to an outright 
elimination of the exception. 

Speaking for Wisconsin farmers and agricultural Interests, 
however, I can say that—undoubtedly — they would prefer a Biinpie 
elininatlon of the farm products exception. It certainly would 
be the most equitable solution since the law would, then, treat 
buyers of all goods in the ordinary course of business in the 
same manner. That's why I cosponsored legislation in the 9eth 
Congress that would have simply eliminated the exception— nothing 
■ore, nothing less. 

However, given the length of time the exception has existed, 
the dependence of sone lenders on the exception, and — most 
importantly- -in the spirit of compromise, we have accepted the 
ptenotification procedure on the Bouse aide. It truly is a "half 
way" solution for it maintains liability for buyers of ag 
products under certain limited (and more equitable) circum- 
stances, namely when the buyer has written notice of the lien and 
has instructions as to what to do with the proceeds from the sale 
of the commodity involved. 
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Octobar 11. 14t! 
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Honoribli Jik* Girn -I- October 11, 1«>5 

sr mn not bilng fellsHd, th> cre-llt vould probably ba viand ■■ 
un»eund. Tha •nutHnt of 3. T4t vould In mj ivent. place ■ tremndniB 

tha validity of Ita llan FOBltion. Thara would ba no vay to t>t ibEolvCaLy 
eartaln tlut aor (Ivan let of procaduni Muld b* ada^uata for all 

Va baliava it 
aslalation 1> 
■ abllltj to 



ita loan -tbrouEh ttn 

I aaka loan* If th* (aeurlty o 



niC-t li<|uid>LiDn activLtlas. Uorkaut an-aacaBant* nith flnanelallr 
atrappad farruri uouM 1>e luda Bon difficult baeauia than <«uld ba TU> 

; tha oollaterit pladtad In tha nrkDut arrantaaiant •nuU ba 
avallabia latar, aueh a* at tha and of a tr«tnt aaaaon irtwn tha EOllataral 
la a crop In tha ftald. 

mlftlBC th* burdan of (uarantaaiiic tha aacurlty of fara praducti aa 
eollataral fro* tha buyar to tha laodar raally acaoiqiliahaa littla. 
Unpaid loan* muld Ta«ain unpaid no aattar tiho auit aacartain tha 
eellataral'* contlnuad praaanoo. racvara In treubla itill ranaln In 
traublo, but Hill hava fawsr aourcaa of naadad futura financing io provid* 
Gonllnuad opportunltla* for pulllnc tbnuth thaia financially difficult 
tiaaa. 

Thank you for aollcitlnf our viawa on this i^^ortaot aattar. 

■Incaraly groun, 



//^M^O^i^iK^ f^^^.^U^^Z-' 
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American Farm Bureau Federation 



point nut, hD. 






1 tarami* wlio sail to buyars and com 



» proeaed* ef tha aala? 
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umnr: S. 744 doaa not Intartar* with aiata lav* raeardlag tariH 
iho convert tha procaada of the sala Tha panalty lapoaad In s. 7 
-fllat«9 t-D the failure to -caq^jly witti requlraaanta to notify th* 
jaiLker when a Bala iH cDcnpleted to a party not originally Inclndod 
1 list of potanllal buyars In<:luii]Dn o crlnlnal penalties ara 
mnecesaary In chat currant state lava reaar-dlng ccnueTalan of tba 
iroceeds troa a sale would atlll apply In theaa Canas 

niestlon: S. 744 provides protec Ian tor COBBlaalan nerchants and 
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Hs. Virginia Anne Housum 
CouDBel 

Connictee on Banking. Housing, 
and Urban Affairs 



Q. Do you require 
A. Usually health 



inlmals you 



I cbeck. Ic shoi 



ally dellv 
. by aucc 
Id be noced tti 



B livestock are market 



, pay by nailing 



3 you deal ulth the 



Illy, yes. Although Chete sre 
lock. Harkecs "trade area" who u 
iho sell at Carlisle as well as 
area sell moat of their 11m 
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r AndreuB proposal which w 
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progreBB of S.744, bo I offer 

Although notice of lliestock 
Hockable,, I'm not totally 
coats for buyers although I r 



I describes is a step In 
has recognized the need 



t of obtaining the Infocaat 
Individuals (f. 



uld vary well be 
ions ahlch create 
(In North Dakota) 



regarding notl 



:hec states or livestock and grain 
1 North Dakota. Therefore, the 
lender or borrover ulll still be a 



> tenders and If they 
Chat the purpose of s 



It If led through 



Your 



lollcl 
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filing procedures specifically applicable 
established long term bsnking relationships". 
that neans; but , passage of S.744 as nov before 

those borrowers who have lengthy banking re 
borroHScs simply notify the buyer/oacket of the 
buyer/market responds by Issuing a 




eryone 
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'pHEpARMCREDITCOUNCIL 

ISW MASSACHUSETTS AVE. NW ■ VWSHINGTON. IX: aM36 • 202/466-4180 



October 11. 1985 



The Honorable Jake Garn 
Chalraan 

Senate Connlttee on Banking, 
Housing and Urban Affairs 
U.S. Senate 
Uishington, O.C. Z0510 

Dear Mr. Chairman : 



Please find attached our responses to the additional questions 
sub«1tted by the Co»iii1ttee uttti regard to your recently held 
hearings on S. 744. 

In addition, Me Mould Itke to take this opportunity to respond I 
jour request for our views regarding Senator Nark Andrews' 
proposal whtch was outlined during testtMony before your 
Conaittee during that saae hearing. 



To begtn, we strongly agree «1th Senator Andrews that any 
legislative proposal not only address the concerns of buyers of 
agricultural products, but also recognize the need to protect th« 
legitimate Interests of lenders. 



In an effort 
proposed an 
Individual s 
notification 
notice," sue 
notification 


to address th 

amendment whic 

under S. 744. 
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legislat 
the ext 
Id meet t 


concerns. Senator Andrews 1 
understand. Mould allow 
Ion establishing a 'central 
ent It provided "eonstrucf 
he requirements for pre- 


While He bel 

north Dakota 
nature and s 


ieve such a pr 
d that Mhile 1 
, It may not 1 
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n another 
Icultural 


have considerable merit, i 
k well In one state, such ; 
state simply because the 
economy aay be substantial 
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For thU reajon, we continue to be supportive of a conproaise 
proposal outlined In our testinony which wdS developed <n 
conjunction wUh the National Council of Fanner Cooperatives. At 
the same time, we want to conaend Senator Andrews for his efforts 
to develop an acceptable conproaise which would address the 

Again, we want to express our appreciation to you and the 
Coanlttee for your interest and look forward to continuing to 
work closely with you and your staff on this iaportant Issue. 
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QUESTIOHS FOR HR. SHACKHAWHER: 

1. Please state for the record Mho the constituents of 
the Farm Credit Council are. 

Response: Ldte in 198;, through the efforts of leaders 
from the nation's Farn Credit banks, a district fan credit 
council Mas chartered in each of the nation's 12 Far* Credit 
districts. Each of those district councils Is a regional trade 

from the barrawer-oMned Farm Credit banks (i.e. the federal land 
bank, federal intermediate credit bank, bank for cooperatives) 

production credit associations) and other cooperative lenders 
Hithin its region. Together, with the Central Sank for 
Cooperatives in Denver, these 12 district councils conprise the 
■enbership of the federated Farm Credit Council. 

Z. Let ne ask yoti the saae question I asked Nrs. 
LaMrence. Why is there such a diversity of opinion between USOA 
and the Farm Credit council on this issue? 

Response: Secretary Block has spoken for the Oepartaent 
□f Agriculture on this Issue, and in so doing it Is assumed he 
represents the position of the Administration. The private. 

borroHer-oMned Farm Credit lending institutions whose membership 
the Farn Credit Council represents are connected in no way to the 
Oepartaent of Agriculture. They are regulated and supervised by 
the Farm Credit Adml nist ration, an Independent federal agency. 

3. Uhat has been the experience of the aenbershlp of the 
agricultural products after a farmer defaults? 
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As you are probably aware. It has proven to be more difficult for 
associations to prosecute or recoup the loss from the producer, 
in Targe part due to the unwill tngness of county and/or federal 
attorneys to prosecute. 

4. From your perspective, which laws are superior - the 
Farm Credit Exception under the UCC, written notice to buyers, or 
central filing? 
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Response: Uh1te the UCC Exception does provide tht 
protection to lenders, tfte Council 1s not irguing stnply to 
retain the status quo. Ue believe, however, that the probli 
under current law Is not that lenders have too Much protect! 
given the unique risks associated with the financing of farn 
products; rather, the problen is that buyers lack an easy ar 
practical aeans of determining whether a security interest < 
in the products they purchase. 



As I 



■ it, I 



which fan 

which buyers can nore re 

the coaaodities they pur 



y enjoy, but in devising a neans by 

ise are encuabered. The approach Me 
I S. 744 combines the options, of 
- wUh a certificate obtained by the 
It also Vnvolves stiffer crtnlnal 
i1d divert sales proceeds-. This 

:h best designed to perailt an equltabi 
laong an the Interested parties-- 



penalties for those who wo 
particular conblnatlon of 
our view, it is the approa 
sharing of responsibility 

Both written notice by itself and central notification would 
be significant iKprovenents over the current systea froa the 
standpoint of the buyer, although lenders will obtain a great 
security through centralized notification and both lenders ar 
buyers could eventually find centralized notification nore 
efficient and less costly. At the present tine the chief pre 
with central filing Is the Ucl: of unlfanalty among the staC« 
About eighteen states have adopted some for* of central 
notification. 
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Th* Facn Cc*dlt Council bB> pcovldad the Coanlttea Kith an 
approach to th* Agrlcultura Except lon-UCC l*iu<. Undac the 
Patn Ciadlt Council's proposal, buyaca would gat claar titla 
If they lequeeted and received from the sellet written 
certification Indicating the absence of liana on tba 
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least pact nay towards cesolvinq Che problens lender groups 
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" ^;^^luA ijfJ'^W 



Bud Cethart 
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Honardble Virginia Anne Housum, Counsel 
Committee on Banking, Housing and Urban Affairs 
United States Senate 
Washington. O.C. 20510 

Oear Ms. Housum: 

Enclosed wltti this letter are answers to five questions attached to your 
memorandini of October 9, 1985, which 1 submit for the record of my 
testimony In jour hearing on the bill S, 744. 

Your memorandun also asked for comments on t 
Law as explained by Senator Andrews. Jnder 
State piiillshes monthly a list of mortgage a 
distributed to farm product buyers In the State. Buyers then have an 
opportunity to write joint checks In payment for products from sellers on 
the 11st. If the lender chaoses not to participate and a seller's name Is 
not on the 11st, the buyer takes free and clear. The Secretary of State's 
office acts as a clearinghouse so that a single list covers all filings for 
the State, eliminating the need for lenders to provide their own lists to 
buyers and requiring buyers to maintain multiple lists. 

From a standpoint of administrative efficiency, the North Dakota approach 
appears to have merit. It also encourages voluntary participation by the 
lender and buyers, and strengthens a responsible concept of federalism. 

In addition, as to the possibility of establishing special filing 
procedures for borrowers without established banking relationships, we have 
no specific recommendations at this time. 



KATHLEEN LAURENCE 
Deputy Under Secretary for 
Small Conmunity and Rural Development 
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ANSWERS TO QUESTIONS SUBMITTED TO KATHLEEN LAURENCE, DEPUTY UNDER SECRETARY 
OF AGRlCULTUItE FOR SMALL COMMUNITY AND RURAL DEVELOPMENT, FOR THE SENATE 
COMMITTEE ON BAKKING, HOUSING, AND URSAK AFFAIRS 

(Hearing of October 9, 1985, on che bill S. 744) 

I. 1 an sure that you arc aware that your teEtimony Is conEidetsbly at 
variance ultb that of Mt. Suackhamer. Since he represents lending 
InBtiCutlons that are part of the FatD Credit Syaten, vhlch USDA regulates 
could you please explain the basis on vhlch USDA has concluded that S. 744 
inposea no risk on the Farm Credit System lenders? 

Ansue r; The Department of Agriculture does not legulate the Farm Credit 



Z. How much of the S150 billion debt held by the Farm Credit System la 
secured by crop Hens? Does the Fatn Credit Systen presently have 



by chattels, which include crops, livestock, tiii 
equipment. The exact smount secured by chatCe: 


ilmost S6 blllJ 

Lb (and' which t 
lature of the 
individual lo: 


Fiscal 1986 operflCing loans authorized by PL 9! 
resolution) total $390 nillion through Novembei 


)-103 (continui 
r 14. 198S. 


totaling approximately Sll-9 billion. 


-, currently 


these funded by taxpayers dollars? 





nHA loans are funded by Che proceeds of sales of Certificates 
[Xeficial Ownership to the Federal Financing Bank. The Bank 
those securities with funds raised by selling Treasury 

aans ate funded by direct appropriations of the Congress. 



Loans and believe that the pre-no 
Jill adequately protect the Cover 
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GLEN E. LEHONi Chairman of the Board, 
First Bank and Trust. Booker, Texas; 
Vice Chairman, Government Relations Council. 
American Bankers Association 



1. Your testimony appears to object to any requirenent that a 
lender provide notice to a purchaser of facm products. 
Wouldn't it be relatively simple to ask a farm borrower to 
state who his buyer will be. since it's probably his local 
grain cooperative in noet cases? A continuing warranty that 
he will inform you of any changes In his intended purchaser 
would also give a lender the ability to terminate the credit, 
at least, if the farmer did not provide this information. 

1. The American Bankers Association (ABA) does not object In 
principal, to the requirement that a lender provide notice to 
a purchaser of farm products. However, we are very concerned 
about the mechanism through which such a requirement would be 
implemented. The real issue is how a lender can adequately 
provide notice to the buyer and how a buyer can adequately 
receive that notice so that the burden does not fall uniquely 
on one party. 

S. 744 both shifts the entire burden of notice to the 
lender and fails to provide an adequate mechanism for giving 
notice. A lender has no way of knowing when and to whom a 
farmer may choose to sell his farm products. Although in some 
parts oC the country a farmer may frequently sell his products 
to a local grain cooperative, in many other areas, there is no 
such defined practice. Because this legislation is national 
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in scope, it must respond to the variety of farm products 
transactions. 

In many ateas, it would be impossible for the lendec to 
even know about, much less give written notice, to all 
potential buyers and the cost would be prohibitive. On the 
other handf It is clear that a lender cannot realistically 
rely on the cooperation of the borrower in this instance, 
particularly where the borrower's only incentive to cooperate 
is the possible inposition of a fine which is inconsequential 
when compared with a sale of farm goods running Into hundreds 
of thousands of dollars. Any legislation in this area must 
therefore either provide a practical method for the lender to 
transmit information to the buyer and/or a strong incentive to 
discourage fraud and encourage cooperation on the part of the 
farmer-borrower. 
Question 

2. What was the reason for the farm credit exception? Is it 
still necessary today? 
Response 

2. During the last century, there were severe legal obstacles 
to the use of farm products as collateral for securing a loan. 
For example, no mortgage could be extended on goods not yet in 
existence. Thus an unharvested crop would not provide a valid 
security interest. Furthermore, identification of the 
collateral had to be specific. In livestock financing, this 
meant that any additions to the herd required the execution of 
a new mortgage. Perhaps the most significant obstacle was the 
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rule that that authocity to sell the collateral invalidated a 
lender's security interest, see Benedict v. Ratnec , 266 U.S. 
353 (1935). This last rule prohibited inventory mortgages as 
well as farm products Mortgages. 

These rules were changed over time in the majority of 
jurisdictions so that both farm products and inventory could 
provide adequate security for a loan. Hany statutes (in 
particular, Factors Lien Acts and the Uniforn Trust Receipts 
Act) arose which expressly permitted inventory financing. 
However r none of these statutes was willing to extend the 
lender's security interest in inventory to a buyer in the 
ordinary course of business. The law thus encouraged the 
marketability of goods and protected the rights of retail 
buyers who were free to assume that they had a clear title to 
the goods they purchase. 

The statutes applying to inventory financing did not 
apply to farm products collateral — [for a discussion of 
pre-Code inventory and farm products financing, see 2 Gilmore . 
Security Interest in Personal Property , sec. 26 (1965)). 
Therefore, farm products purchasers did not take free of a 
security interest held by the seller. The farm products rule 
developed as a corollary to inventory financing by virtue of 
its exclusion from the laws governing inventory financing. 

Although the pre-Code law exempted farm products 
purchasers from the buyers in the ordinary course of business 
exception, it also exempted bulk buyers, see Uniform Trust 
Receipts Act sec. 1 [excluding transfers in bulk from the 
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definition o£ buyer in the ocdinary course of business). This 
gcanted extra aecucity to lenders accepting inventory goods as 
collateral. 

The UCC codified these various legal rules in a system of 
secured financing. The historical division between fain 
products and inventory resulted in separate lega:l rulest 
which, taken as a whole, form a mote or less balanced system. 
Removal of the farm products exception from the UCC might 
narrow the distinction between farm products and inventory, 
but changing only one provision would skew the present balance 
in the UCC. Farm products creditors would receive less 
protection from fraud on the part of borrowers than inventory 
creditors who can at least rely on UCC Article 6, see Response 
to Question 4below, for further discussion of bulk sales law. 
Any change in current law needs to take into account the 
function and the role of the UCC as an integrated statute. 

3. Do you know the experience of lenders in Tennessee and 
California, since those states repealed the farm products 
exception? It is argued that central filing does not work in 
states where it has been tried, any comment? 
Response 

3. The ABA has little information regarding the experience of 
lenders in Tennessee. Tennessee did not remove the farm 
products exception from its version of the UCC until 1983. We 
also understand that the Farm Credit System, rather than 
commercial banks, is the major agricultural lender in 
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Tennessee. In addition, it muBt be Eemembeced that 
Tennessee's deletion is limited. Lenders nay still enforce 
facm product liens against licensed selling entities [e.g. 
auction barns, grain warehouses, etc.) where the lender has 
given such entities actual written notice prior to sale. 

The ABA has more information on the situation in 
California. The law renoving the farm products exception from 
the California Code was enacted in 1974. Hhile we know that 
banks have continued to extend agriculture credit in 
California, there are several points to note. As reported by 
the Federal Reserve Bank of Chicago in the November /Dec ember 
1985 issue of Economic Perspectives , California banks have the 
highest ratio of farm loans charged off as a percentage of all 
farm loans in a bank's portfolio. The rate in California was 
twice as high as the next highest state and almost three timss 
higher than the national average. 

In addition, regardless of how much agriculture lending 
occurs in California, the agricultural system as it exists in 
California is not an appropriate model to hold up as an 
example of how a deletion of the farm products exception would 
work in the rest of the country. Unlike other agricultural 
states, there are a limited number of buyers for the major 
crops produced in California. Many California farmers are 
members of cooperatives which have marketing agreements which 
require all farm products to be sold to the co-op. In 
addition, many lenders will not extend credit unless the 
fa rmec/bor rower has a buyer committed to buy the crop at 
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harvest. Finally, lenders often obtain a written assignment 
of the crop proceeds froin the seller authorizing the buyer to 
make direct payment to the lender. 

In cesponse to the Committee's question regarding central 
filing, the farm product buyers often complain that the 
information contained In the register is hard to obtain. 
inaccurate) outdated, or difficult to use because the seller 
of farm products may be operating under a different name than 
the one appearing in the lien registry. The short answer to 
these complaints is that they are over -exaggerated and are the 
same types of difficulties faced by lenders when attempting to 
gain a priority lien position by filing and perfecting their 
security interests. In all fairness to the buyers, it is 
clear that some 9tates> Nebraska for example, have recognized 
that their filing systems can be improved. However, when 
groups such as the National Grain and Feed Association claim 
that Nebraska has rejected centralized filing as being 
unwoikablei. then they are being inaccurate. Nebraska law 
currently states that a central notice system providing for 
24-hour access shall be in place by 198B. 

While there may be difficulties with the centralized 
filing concept, these are essentially technical in nature and 
can be remedied at the state level. Federal preemption of 
such systems without allowing for state Innovation is 
unjustified. 



Digi-jzedbyGoOgiC 



184 



Question 

4. Hr. Lemon, your testimony clevecly compares the fatn 
products exception to a mortgage. This is a good analogy, 
because facn pcoducta arer really fixtures to the underlying 
land before they are harvested. But once they are harvested, 
isn't it a better analogy to goods, which under Section 9-307 
a buyer without actual knowledge always takes free of lien? 
If not, why not? Is there a better analogy to bulk sales 
under Article 6 of the UCC? Since a farmer does not replace 
his 'inventory" after harvest, it seems that he has made a 
sale like a bulk sale, which Article 6 would require him to 
advertise and provide actual notice to his lien creditors. 

4. Farm products conpcise a unique type of collateral the 
characteristics of which cannot be wholly analogized to either 
a real estate mortgage or to an inventory mortgage. While 
farm products do bear some resemblance to inventory goodSf 
they are dissimilar from them in very important respects. 

First, the nature of the two buyers is different. The 
farm products buyer is generally more sophisticated than the 
average purchaser at retail for whose benefit the UCC buyer in 
the ordinary course of business exception developed. Second, 
agricultural products are both fungible and perishable and 
cannot be easily traced. It is difficult for a lender to 
physically inspect and keep crack of the collateral. Finally, 
and most importantly, the two types of sales are different. 
Hhereas the inventory dealer sells his products in small 
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quantities and replenishes his stock as it is depleted, the 
farmec is likely sell much of a crop ot a herd at one tine. 
This type ot 'bulk' sale makes defrauding a creditor easier 
and more tempting. 

The bulk sale of inventory goods may trigger the 
application of UCC Article 6. Article 6 of the Code Is 
designed to protect both the secured and unsecured creditor 
against a fraudulent transfer oC the inventory by the debtor 
to whoa credit is extended, see UCC 6-101 Official Conments 
(1977). 

Article 6 requires conpliance with special notice 
formalities in connection with 'bulk transfers" — transfers 
usually by a retail merchant of some substantial part 
(normally over 5Dt) of his inventory other than in the 
ordinary course of business. The UCC requires the seller to 
prepare s list of his creditors and requires the buyer to send 
written notice oC the sale to each creditor listed or 
otherwise known by the buyer, UCC 6-104, 6-105, and 6-107(3) 
(some states have adopted simpler notice provisions, such as 
recording of the notice of a proposed transfer and newspaper 
publication of it). If the bulk seller fails to comply with 
the statute, the transfer to the buyer, even if he purchases 
in good faith, is ineffective, UCC 6-105. The creditors may 
seize the goods by judicial process in satisfaction of their 
debts as if the transfer had never been made. However, iC the 
bulk buyer transfers the goods to a subsequent good faith 
purchaser for value before the bulk seller's creditors 
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discover the scheme, then the innocent second buyer receives 
clear title. 

Article 6 does not, in any case, apply to farm products, 
UCC 6-102(3} 0£ficial Conunent 2 11977]. Pucthermote, Article 
6 requires that the bulk sale be out of the ordinary course of 
business. Farm products, however, ace sold in bulk in the 
ordinary course of trade. Thus, if a farm products lender 
could not rely on the farm products exception of UCC 9-307(1], 
it is clear that he would actually receive less protection 
from fraud on the part of a borrower than an Inventory lender 
who can at least rely on Article 6 for protection. 
question 

5. Please comment on the viability of the Farm Credit 
Council's proposal for a compromise on the Issue of priority 
between secured lenders and purchasers of agricultural 
products. (This is also the response to the first question 
posed by Senator Alan Dixon.) 
Response 

5. The major difference between the Farm Credit Council's 
(FCC) proposal and S. 744 is the manner in which notice of 
liens is given to the buyer. S. 744 provides that in order to 
enforce a security interest lenders or sellers must send to 
the farm product purchaser written notice of the security 
Interest (and any payment obligation imposed on the buyer] 
within one year prior to the sale. As we understand It, the 
PCC proposal %rould, among other things, require the buyer to 
supply a "lien disclosure certificate" to the seller stating 
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whether a lien exists or not. The certificate is effective 
for one year and criminal penalties ate imposed for failure to 
disclose liens. While the provision of a certiEicate is an 
Improvement over S. 744 (since it reduces the problem lenders 
face in identifying potentil buyers), a serious flaw remains. 
Because the certificate indicating the presence or absence of 
liens is signed by the seller, the possibility of fraud still 
remains. The reason the problem of double payment exists in 
the first place is the fraud committed by a few unscrupulous 
sellers of farm products. It appears that the only way to 
ensure the accuracy of the disclosures is to remove the 
opportunity for committing fraud. There are several practical 
methods for accomplishing this objective including central 
filing of farm product liens or creating a central registry 
for buyers oC farm products. The registry of buyers would 
give lenders a means of identifying potential buyers without 
having to Involve the seller in the process. 
Question (Prom Senator Alan Dixon) 

As you know, Illinois eliminated the agricultural 
exception and substituted a new procedure designed to protect 
good-faith purchasers while also protecting legitimate lender 
interests. Do you believe the Illinois statute provides an 
adequate degree of protection for both the lender's and the 
buyer's legitimate concerns? Do you believe the Illinois 
statute, or at least elements of that statute, can be a model 
for federal legislation In this area? 
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Responae 

The ABA believes thatr for the most pact, Illinois' 
statute on the Cacm products exception is so similar to 5. 744 
that it provides no greater degree of protection for either 
lenders or buyers. Host of the arguments we raised against S. 
744 are equally applicable to the present version of Sec. 
9-307 found in the Illinois Code. 

In essence, both S. 744 and Illinois law provide that a 
buyer takes free of a security interest in farm products 
unless the buyer has received (or under Illinois law has been 
"given") prior written notice of the lien. Under S. 744 the 
notice can come from either the secured party or the seller 
while Illinois law states that the secured party is to give 
notice to the buyer by registered oc certified mail. S. 744 
provides that written notice must be received by the buyer 
within twelve months prior to the sale while Illinois law 
establishes a five-year period for notification prior to sale. 
The information to be provided to buyers is similar under both 
approaches except that S. 744 contains the additional 
requirement that the buyer be notified of 'any payment 
obligation imposed on the buyer ... as a condition for the 
waiver or release of the security interest . . . ." 5. 744 
totally exempts commission merchants and selling agents from 
the farm products exception while the Illinois law <like the 
House Bill) includes them under the same prenotif ication rules 
as buyers. Unlike Illinois law, S. 744 contains a method for 
sellers to provide lenders with a list oC potential buyers. 
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While S. 744 contains civil penalties foi "o£f-li3t* sales, it 
lacks the criminal penalties contained in Illinois law foe the 
sale ot farm products subject to a security interest. 

Because S. 744 and present Illinois law are so similar, 
the ABA does not believe the statute can serve as a model for 
federal legislation, although the addition of criminal 
penalties to S. 744 would be beneficial. The major problem 
with S. 744 and Illinois law is the method used to prenotify 
the buyer. Neither approach provides a satisfactory method of 
giving notice. While buyer groups complain that the present 
systen of public notice through filing is unworkable, the 
methods of sending notice to buyers suggested, in S. 744 and 
Illinois law do not appear to be an improvement. How are 
lenders going to identify potential purchasers? (Does It make 
sense for the lender who wishes to protect its security 
Interest to rely on a list provided by the sane person who 
will be committing the fraud?) We envision a blizzard of 
paperwork being sent to all possible buyers in an effort by 
lenders to protect themselves. Even then there is no 
assurance that the lender is adequately protected since the 
possibility will always exist that the buyer has not received 
written notice. 
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AGRICULTURAL BANKING INSTITUTE 

PrnkfeiK P.O. Bin 6S3X 
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FOB IHMEDIUTE BELEKSE October 9. 1885 

PRESS BELEjLSE 

Hrkansas, testified before the Senate Committee on Banking, 
Bousing and Urban Xffaics on behalf of the Agricultural Banking 



bill which would federally override the "rarm Products Exception" 
contained in section 9-307 (1) of the Uniform Commercial Code 
{UCCJ and replace it with a nationwide prenotiflcatlon system. 
This provision requires lenders to notify potential buyers of 
farm products of liens against those products In advance of a 
sale in order to protect the lenders' security interests in their 
collateral. Commissioner Jackson strongly stated that "at a time 
when it is most difficult for farmers and ranchers to obtaift 
funds, it is inappropriate to restrain state lender rights or 
increase the risks for lenders to make these loans." 

It is important to reaember that the regulation of 

the states. One of the primary purposes in the states enacting 
the Uniform Commercial Code is to assure that the states retain 
control of regulating the basic commercial law of the country 
while fostering uniformity- "There is no sound reason for the 



In the midst of the farm credit crisis, farmers and ranchers 
are having greater difficulty In obtaining funds. It Is, 
therefore, not the time to do anything that would inhibit 
agricultural producers froB obtaining funds. Retention of this 
state law is most important in today's agricultural economy where 
availability of credit Is becoming essential for the continued 
survival of many farms and ranches. Today's crisis Is one of 
agricultural lenders as well, with the largest number of 
agricultural banks In recent memory having substantial portfolios 
of non-performing loans. The Commissioner stated that, "this la 
a classic example of various powerful Interest groups potlvating 
the federal government to restrict the rights of states in ways 
they otherwise would not be able to do." 

ntact Fred Rose at (202) 857-0960. 
N.W.. Suiic 400. Wokiivuil. D.C. (MO) aS7^)9« 
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aaa and other Mldwaat atatei a vary difficult [Ima In our agricultural 

es by which agricultural loani are extended la only going to craaca 
Cher deterioration In the agricultural econoalc picture. Hhlla thla 

lllty for llan aeirchal It would. In turn, punish a great Mny BorO 

U9 to be an unreoHonable price for the igrlcultucal producer to piy. 
t has been to this point a very nlnor problen In agricultural lending 
Id turn Into a aajor problea In agricultural lending with the ellBlna- 



and regula- 
r tUt will 






f the Camnlttea, we thank you for I 
and It* agricultural teonony. 
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COMMENTS OF 

KANSAS BANKERS OH REPEAL 

OF THE "FASH PRODUCTS EXCEPTION" 

IN THE UNIFORM COMMERCIAL CODE 



■lT«wl7 ha' 



he wrld doei ■ lending InstlCi 
on fmtTB products that are b«lr 
nothing about Che sole? Only 
Cher the; nor the lender are ^ 
inner who na; suddenly have loi 

tural lendars and ( 



If di 
becaui 



cap I tall 2 
ICauB ulll b< 



ipardlied by tl 
his Integrity. 

Icultuial 

thenselves one 

■y dlfflculi 



(S3I of all loana a 



llan Chat thay 
1 party, iihen the 
I a position to make 
tally - 

• the aiH 

lenders will be 
tbay will do It 



.tural purpoaas) 



Th« new filing lyateB which your assoclat 
than one year old. U« believe that chla 
Infomatlon regarding potential liens on 
purchaaera. The availability of credit f 
significantly lapacted If lenders 



n 8o vigorously supported la Icsa 
stem vlll provide quick and accurate 
restock and grain to potential 
agriculture will be also 

that their Il«n does 



effect once loan collateral la sold. 

Marlon S. McMillan, Fresldehc 
Trego-UaKeeney State Bank, WaKeenay, F 
{78» of all loans are for agricultural 



leeds to look at both sides and If the landers are unable to a 
1 the funds for financing will dry up. The packer and grain b 
y CO check Che central filing in Topeka by a phone call and can 
n whether one or more naoea be placed on che check, I believe th 
k a real hardship on che honest borrouers and severely llalc the 
llty of credit. It would be a dangerous blow to all In the agrlcu 
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■uppoTtiva of the proposed chongi 
view. But berond sounding good, 
■ far >ore famecs Chan the ci 



n ■ppreclsca th< 

but It hardly seus 1 
f tnanctal state of u 
change the rules of the gi 



Naturally Caraers Hould be Initially 

frn their paint of 
n potentially could 

changed It would aake It even aore dll 



iF ch^B? flnaneli 
r pd/ment of 



If [ 



-oils 



Douglas R. Johnaon, 1 
Cuarsntr State Bank I 
(6SI of all loans an 



s the borcouer 
I or Che rsBBlnlng 
der can spend 
er a thing tecauae 



Ear rights and debtor rights, 
laws. The precarloua 
stand any aeu laws that 



■ecutlva vice President 
Trust Co., BelolC, K5 
for agricultural purposes) 



livestock an^/o 



nuch tloe and effort In order Co facllltace 
I. This baak runs lien searches on our 
.ly run lien searches for our cusConers buying 
merslly get one day service on such searches 
^coapllshcd. Why should the burden ha placed 
the subsequent buyer Is avare of our lien position 
his buysr Bight be. Many calves have been sold 
A Diuchfraln has been sold directly to feed lota, 

I position? 



The cri.it of t 


he natter Is Chat the buyer knows who Che aeller la and can eaally 




arch CO detenlna any Hans outstanding. A simple Joint payee 


check -111 th 


an solve his problen. I aa sure any buyer needing asaiscance In 


filing c«. ge 


C It froa his bank. Any additional burden of this nature placed op 


ag banks aC t 


his ClM certainly cannot be construed as being beneficial Co Che 



f arser /scockaan. 



Robert E. Soren, Vlci Chalm 
Sylvan SCate 

(68X of all I 



Icural purposes) 
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9 far 



anche 



It cash tlou. 

: collaEeral nar) 

•a turn to their 



redlt 



leeda of our agtlcultural cust 
Kansas faraers In business, u 
I, along ultb depressed comodttr 
Intolersble ueacher , has Incraase 
ics foe both sides of the 'barroue 
her clsks In sgrlcultural flnsni^t 



borrovers. The e 



LmlnatloQ 



e this burden. A pc 
apoTtant aqnd dlffic 
loud the outlook of 



Jeffr 

Aasls 

<51I 



if all loani 



jHSt point 1 
tlculty obtaining 
tural operatioas. 
■nd thelt 
requires addltloDsI 



indoubcedly, fore 
refuse cred 



.ng agricultural loans canno 
ily Increase. When rlak la 
L avsUablllty of credit ull 
id lenders, ahould not and i^ 
the future of Kana 



sllou 



President - Agriculture 
Bank, Centrslla, KS 

tor agricultural 



The abollstHDenc of this provision not only uo 
agricultural borrouers and their banks. 



regulatory pressure 
are being kicked fr 
coiBiodlty pclcas. 



9 agricultural bankers 



vice Presldeni 
Bazine State 1 
(641 of all loaas 



agricultural purpoae 



Digi-jzedbyGoOgiC 



Ltcd In > ban] 



a this law rasltr provlda protactlon for! tha lau pratacc* 
Clon'a dapoatcora. Tha rasl lendar la tha depositor. Can 
our society today doea thace eiclac thla notion that aoney 
balonga to Che stockholders of the bank and chay can aCand 
jperty of the depoaleors, Che public. Sone uould 



t the FDIC protects 



Recap 1 tall IS d 



ink ultlni 
I bank robbery, o 



deleralnlng who oma the property, 
har property by £i: 
not logical 



e law la equitable but who la responsible for 
If Law deoands Che lander Co procact hla ot 
public lien and provldea a ayicen to do so, then Is Ic 
son buying agrlculcural products deceralne If the seller la 
Certain faro products are exceptions to clear title because chare la 
docuDenradon available to accach a ilea to. 

Robert E. Alsup, President 

Eric R. Flala, VP Agriculture 

The Cheyenne County State Bank, St. Francis, KS 

(871 of all loans are for agricultural purposes} 



a profitable operation Is 
c the equity In chetr fam si 



of Ksnaaa 1 






roa local banks 
whether or not c 



There are no doubt ■ 
buyer has had proble 
However, I would be 
to pay twice for cat 
haa, why did he not 
a lien existed. °If 
Individual he muac c 



a where 



ine lien laws covering agrlc 

!d In knowing If any famer 

Ln, etc. that he purchased. 

! lien tiling before the purchase 

r or rsnchsr should purchase a ca^ 

lee If a Hen exists before paynei 






icher nay purchase c 



E. Dwayne Walls, Vice 
Bennington State Bank, 
(40: of all loans are 



President 
Bennington, K 
lor agrlcultur 
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Page 5 

You ar* quite aHare tha fam product! excaptlon rarely creates any probleoB fo 
the purchaser af sgrlculcural. produces* Hoat often, the aalaa of auch product 
alresd7 fall outside the exception bacauae they are >ade with the axpceaa or 
tMplled consent of the llenholdet In thoaa caaea, the buyer takes free and 
clear of Che lender b security Inceres Therefore, only In a vary anall 
percentage of tha cssea uhere an unaut 
to pay off the lender, he farm produc 
allatnata that Important section of the code uould dramatically alter the 
landing practices creditors have used In making agricultural loans In order to 
cover Isolated problem ateaS Thetefoce I do not hellewe It vould be In tha 
best Interest of the Kanaas famers and certainly not the Kansas econoay. 

Icultural people simply don't believe 
Ing to aee If a financial institution 
rthEF indicate that this should be the 
reaponalbillty of the lending institutions I would ask, how does a lending 
institution check for a Hen chat che^ already have on farm products that are 
being sold Co a third party, when the lender knows nothing about the sale; Only 
Che buyer Is in a position to make certain that neither they or the lender are 
Jeopardized by the financially distressed farner who nay have suddenly lost his 
integrity. 

Uho are the purchasers of fara products such as livestock and crops? The vast 
■ajorlty are grain and livestock dealers. Individual farmare don't buy grain 
fros other farmers In slgalflcaat anounts. Famers buy nose of thalc Itvascock 
through comnlaslon houses or order buyers against whom chay would have 
recourse. Thus, It is the grain and livestock dealers who have the greatest 
Interest In clear title leglslstlon, 

I realize the search for liens entails some effort on the part of the buyer and 

this is why the Kansas Bankers Association worked closely with s 

the Kansas Livestock Association and the grain and feed dealers 

S.B. 7 of that ession passed which created a central filling sy 

financing statements nn facm products in Kansas I believe «e s 

syscea an opportunity to be fully implemented and prove its abil 

the information before a change Is nads In this long steading sectl 

code relating to the fara products exception. 



The removal o 


the 


fam produces exception co 


he UCC 


Hould hava 


he affect 


of 




tially 


redu 


cing our wlllingneis c 


make 




ogrlcultur 


1 loan.. 


In 


order 




Che same level of prat 




against 


default wh. 




by Che 


















for lo 




o lend only to those fame 


s who 


could q 


uality for 


nsecured 




loans. 






e ic would be logical 


the c 


at of c 








while 


he ove 


all 


aoount of available fa 




It aay 


be reduced. 






While 


his hi 


1 wo 


uld grant purchasers o 


fam 


product 


3 a certain 


amount of 




legal 


rocecc 




ic would In turn punls 


a gr 












ugho 


ut Kansa.. To dry up 


he cradlt supply and inc 




for 


-any <L 


ansae f 




3 and ranchers in an attempt 




the acts 


a few 






cural 




wars who are not hones 


and who do Ti 








to ae 


be a 


unr 


easonable price for th 


agrl 


ultural 


producers 


o pay. 





G. A. Schaffer, F 

The First National. Bank, Hoxle, KS 

C6BI of all loons are for agrlcalcural purposes) 
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STATEHEBT 0? T 



COHKITTEE OH BAIHEIRG, BOOSTHG k 



OH A BILL TO 



PROVIDE PROTECTIOH FOR AGRICirLTBHAL PURCHASERS OF 



TheModison Duilding-Sulte 614/1 155 Fitteentli Street. N.W/Wbshington, D. C 20005/202 296-2622 



55-18a - 86 - J 
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rh« NatloDal BroIUr Council {"NBC") Is the oMClonal tr<d* ■■■ocUtlon 

rtpramitlng Ch* produccci and procciBor* of over 85 pcrcaat of th* broiler/ 

frTsr ehlcksus produced In Cbe Unlcad Stacaa. HSC aupporta S.l&i which vould 

roMdy an anosaly In eowarcial law that la baaleally unfair to cha purchaaari 



Saeclon 9-307(1) of the Dnlfoia Cob 
tT In Che ordinary conrae of bua 



1 Code ("UCC") provide! that "lal 
■ -oCh ar Chan a. paraon buying faia 



irodueta froa a p«r»on «n<at«d In faralnt operatieaa takes fra« of ■ aeenrity 
itereaC created by bla aeller even If though the security inCareit ii perfac- 
!d and even though Che buyer knowa of iCa eilatence." (eapbaais added). 
Thl< Bean* tbat buyers of comarcial Inventory Cak* free and clear of aecurity 
lata created by aelleri, but buyera of fara producca do not. Tb* fara 
iroduct* exception la unfair to purchaacra of fara cc^Kiditles who nunc under- 
take seaicbes for the existence of liens. The process tn expensive, cuMbcr- 
Clae conaumlng and In many cases entirely iapractical becauae of the In- 
ice BoveBenc of agrlculCural co^dlCLea that ofCen Bakes It Ispossibls 
irch for llena. 



The pi 




■e behin 


d the genera 


OCC is to 




iirage cb« 


free 


flow of 


faith pur 


ha. 


are fro. 


th. 


lak of pr 


buy goods 


na 


noraal t 


ourse 


of busii 


goods. 1 




Duld be 


iHpO 


slble fo 


channels 1 


ea 


ch buyer 


had c 


undettak 


ownership 


and 


authority to 


sell the 


talnCy the 




ce a sale 


has 


een consu 



1 rule contained in section »- 307(1) of the 
gooda In coBHerce by protecting good 
.or liens, thereby allcwing purchasers who 
iss to acquire fall ownership of the 

Ik* an Inveatlgation as to the seller's 
good*. Section 9-307(1) provides Ch* cer- 
i^ced IC will noC be challenged by an 



•rller securtd creditor, unless the goods happen to be far 
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The faia pcoducta aiccepttoii Chua miB 
th* free sovcBCBt of toodf In cooatcee. 
d«r could elaia cba proctada of a aale of co: 
after Che purchaaer when a sailer dafaulta. 
ever, allom Cha tandat'* aecuclcy Intacaat to 
eollatanl (in tha handa of a anbaequrat pui 
aale. Thna, Cba lender In a faiM product'a I 
to recover tba debt. Be ean go after 
soney, or he can ga after Che purchaaer. Thli 
broiler procaaaor paya a tar»ac for grain 
to pay the faracr'i lender If tha farser baa fi 
tba procexor to tha debt. 



er to the policy of 

r the ganatal Tula a 
lateral, but It c 

eontlnna In both tbi 
!baaar) and In the proci 



nc ballavaa that there are 
cultural tranaactimia tbat Juatify 
lenders. UK thi 
ability CO except pni 
purchaaars In t 
ting aaeuTlty lot 
froa the Indlvl 
tba norHl course 
the debtor's cr 
to Bske Che loan 
albla cowerclal 
rlak tn a partlca 



■ra of fans pi 
LlBltlnf 



tha flrat plac 



iglalatlon 



t proceeds of a aale of co 
a DOCblng inherently d 



orlginel 
leda of the 



B ha lent the 



r chicken feed, be uy 
[ed to apply tha may 



:aacea or ehar*cc«rlatlcs In agrl- 

'•(taant accorded to faraara' 

that irauld praaapt the atatea' 

I the genaral rule allowing 

to take gooda free of preexls- 

Ight Co recover tha debt solely 

•■tended Is ]aa titled In that in 

:r has prcBuaably Inveatl gated 

cOBpatenca in deterslnlng Hhetber 

In fact, ba part of a respon' 

tlcaa to .letenlne the level of 

idera alao Id a position to 



applied to repayi«eot 
be sale of fira products 
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when coaparcd to the sale of Inveotory cbat 
leaders to mhiICot the debtor'* cobki 



difficult for 
caie of aalea of 



Purehaiers of faia produi 



llan 

Alternatively, 
■ay be , hove 
died through a 



ctloaeers, c 
concluded n 



. The 
y of lUo 



H othcT hand, generally arc not In a 
ether the aeller 1* perfoTains Iti obligation! under a 
Bent. FuTchaaera are concerned priiurlly with the 
truck, and not with a seller's other business affairs. 
fficult for the buyeie of farm products to evalnate 
urchaalng the products. Conmercial aalcs of fan. pro- 
ven be preaent or known. These Include tranaactlona 
SHion mrrchanCa aad Harehouses. Deals are negotia- 
ly in settings where conplcte and reliable iafonaation 
ng loans and security Interesta in particular gooda 



:ed in protecting theiiBelves fron poa- 

flnaocing insclcutlon have very 

ik the aeller about Che existence of 

such iBfonsatlon were provided, 

r and lien holder. 



the lien fi 



lie 



loldei 



.lie gooda. Often the 



■ lien exists. 
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Th«or« tie ally, 
foe Cfac ftni 
■■cured credit 
and Identify the 
■aoci are uaoally 1 



:ad of chaeklng with t 

;aii*iiC required under 

Financing sCatemente are 

loldcr and the col 



obtain. Thi 
where a leller 
■ parenC compt 
location whei 



tinaoclni 
addition, the 



filed 

vtrtnall 



y naaleia. Thti 1( aapeeli 

re Information 

Her nay he very difff 

ly. ^e Identity of the county and 
: a crop »aa grown uy alio 1 
was part of a large production- 
ware found ic nltht reflei 
:lng IC Impoiilble to Identify 
Ing ayttea In the tarlous i 
I the filing ayatcB of one atal 
itate, Chua 



ie nane of the debtor 

;or'> residence, but they 
of fara productfit however* 

> eaaenCially iapoaalble to 

and operating dlviaions of 



of 



the 



extremely difficult to obtain 
In aueh caaei, even If a 
only a general deacrlptlon of 
.peclflc lot or crop. In 



What 



leultlng m confusion a 



tlonally una 



ptoblem* of dlBtance and tlM nake the inforn 
t in these types of tran 

of farm product* nay find It Inpoaalble to det 



If Congrc 



elinlnate the farm product 



ception to th* 



a who have no knowledge of the ezlatcnce of 
tual ability to detemlne Its eilatence. F 



Digi-jzedbyGoOgiC 



D tba party watt llkaly t 



I«tlvc eooaaqnc 



itila CO pcevcoC Cha lois Is praclacly 

chabgc vould b* nlnlM*!. In on* ttatt, 

already baar choaa rl*kt. California 

caption to the UCC In 1976 and na great 

i.ij It ia, aoraovar. antlraly poailbl* 

• radacad If tba axcepttos oat* atfnlna- 



h at loi 



by raqulr: 






contlnulnt 



mint log for 

D confronted vlth a 



raful policing tcchnlqua 



ha a bean 



table CO predict in advance 
.Dg a purchaaar to pay twice for 
rol the aaller'a uaa of pro- 
tha other band, generally 
lonahlpa with antitiea to whoa 
collateral and denand proapt 
It la probable that lenden 
tncly allom then to ahlfc 
QlBlie their rlak through BOTe 
Ing pollclea. 



9t or availability of fara c 
DauBC of dlfferencea In It 
tba fan product! aicaption 



■ck of uolfon 
provide unlfo 



been 


enacted 




equi 


e th* dab 
> prodoc 


I 


pure 


Iha bu 








fa« 


ty 


aa raaul 


•i 


edar 


«t^' 


o 
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Furthanura, tlw tarn pioduct* except Ic 
baali for Iti uilitaiiea, and In today' 
annot bs Juatlflad. Special piotactloo for leudeia v 
f (ara product* va* the prevailing co^um lav prior C 
ihe UCC In the early 1950*. The 
iroduet* are unclear. Ic Bay be that 

country bank* holding 
liana that say have provided tl 

In Che lata ISOOa and earl; 
irotectlon to InveiCora In the evci 
[epOBlt Insurance prograaa In i 
lank failure. Further»re, the federal gavemaent ttac 

;er of fi 
If Agrlcnltui 



■upporced by an adequate 
rkeca It* continuation 



ma for the epcclal 
original ab)ectlv 

1 crope or llveatoc 
for the fan product 
■hen there wa* 
bank eollapae. 



for far 



ct Che rlek of 
igraa* of the Daparcncnt 



;ba fan credit 
I the govarmHnC Itaelf has been the nalor beneficiary 
[Caption. 



There 1 


nothing 


n the 


nacuce 


of far. pr 


oducc 


• tr.n.a 


celona 


ifhich ]u»tl- 


la* the con 


Inuation of 


a aya 


te. of financing t 


hat 1 


. .Ignl 


f leant 1 




different 


roa chat 


n •xiftence for 


iBventorlea of oeh 


er good, or r 


ecelvab 




. rinan- 


era of fam 


operation* 


re at 


no grea 


t co^parac 


i« a 


LadvanC 


age vh 


en 




o flnaneer 


of other 


type 


> of In 


ventorlea 


»hen 


ltco«. 


topol 


Ic 


ng a deb- 


or'a handll 


g of colUt 


ral a 


nd enaur 


ing the ep 


pllce 


tlon of 




ed 


to th. 


ebt. More 


ver. vhUe 


the 


an prod 


net a exeep 


tlM 


doe* not 


apply 


If 


good* are 


laaalflad a 


Inventory 


rathe 


r than 


fan produeta 


, there 


1. n 




generally 


coepted dl 


tlnctlon b 




Che c 


wo. The 


far> 


product. 


exeapc 




doe. noc 


pply to good, that have 


been 


■lanufact 


ured. but 


the . 


ane good 


a „y 


b 


cle,.l- 


led a. far. product. 


^? 




and Inven 


lory 


in anoth 


er. Th 


u. 


che f.cc 


haE the ica 


e the good. 


have 


reached 


m Che UT 


ket M7 dece 


mine 




Cher Che 
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(pcciil proCectloD li aCllI available to a lender llluitratei Che point that 
there la no great distinction between fan produces and inventor]' that Justl- 
flei the algniflcanC difference la tteatasnt afforded under Che UCC. 

In lunsiary ctic continued existence of an exception to the UCC vhlch aay 
result In putcbascrs of farm produces having to pay tvlc* for their goods, 

be jutelflad in the comereial conditions that exlat today. 
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October 4, 198E 



S«ndtor Jake Glrn, Chatnnan 

Banking, Housing & Urban Affairs Connlttee 

Room 505, DSOe 

Washingtor, DC Z0510 

Dear Senator Garn; 

The Senate Agriculture Cwmittee and Senate Banking Conmittee are consid' 
ering S. 744, which is the conprehensive fam b111. Anong the natters ad- 
dressed In this bin Is the preemption of state law governing security 
Interests taken In farm products. Specifically, the bill Mould preespt Sec- 
tion 9-30711) of the Uniform Connerclal Code, In Hhlch farm products form an 
exception to the usual rule that a 'buyer in the ordinary course of business' 
takes free of any security Interest In goods purchased. 

The Uniform Connercial Code (UCC) was promulgated by the American Law 
Institute and the National Conference of Coanissloners on Uniform State Laws 
(ULC) originally fn 1951. The JCC has been adopted in every state In the 
United States except Louisiana. Thus, whit Congress would do In adopting 
provisions contrary to JCC provisions is to encroach upon law that has long 
been the exclusive domain of the states and in which the issue of uniformity 
has been, almost completely, endorsed by the states. It would seem highly 
inappropriate for Congress, at this late date in the deveioomert of comnercial 
law, to impose a new rule upon the states, especially one that is so blatantly 
a favor to limited special interests. 



Anybody who 


has paid any attention, recently, recog 


riies that farm policy 


Is a critical ii 


isue for Congress ir this session. The 


language in the fam 


bill that would i 


ireempt the UCC provision has nothing to 


do with protection of 


the farmer, the 


basic producer. In fact, elimination 


of this exception nay 


make credit less 


available to the fanner, since it will 


impose an extra burden 


on farm lenders. 


The beneficiaries of the provision will be large agribus- 


iness entities, i 


iot the farmer. In a time when the bas 


ic producer is threat- 


ened, luklng cri 


3d1t less available to that producer 


seems to be contrary 


policy. 






The UCC see 


ks to provide a fair balance in all coi 


innercial transactions. 



that universe of sellers, buyers and lenders that is enonnously cooplex and 
often delicately organized. The "huyer-in-the-ordi nary-course" rule facili- 
tates the fundamental activity of buying and selling goods in most contexts. A 
buyer in ordinary course of business is "a person who in good faith and with- 
out knowledge that the sale to hin is in violation of the ownership rights or 
security Interest of a third party In the goods buys In ordinary course from a 
person In the business of selling goods of that kind..." If every buyer had 
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In most conmercisi transactions, the UCC drafters assuned that lenders 
could take csre of themselves. The "buyer-ln -the -ordinary -course" rule cuts 
off a lender's interests only Mhen the buyer does not have actual knoHled^e of 
the security interest. The buyer is simply not held to the constructive 
notice of i security interest because it is of record when a financing state- 
nent is filed. Lenders vho worry about these natters (and most probably ilo 
not) can serve actual notice on buyers, or require sellers to give actual 

ed under Article E of the UCC in the event of a "bulk transfer* of inventory. 
They also are protected in most Jurisdictions when there is a fraudulent 
transfer of collateral. So, lenders have accepted the 'buyer-in-the-ordinary- 
course-of -business" rule and the risks Inherent in it, otherwise. 

But farm products have always Men regarded i 
Perhaps conditions of production and Its financing ha 

that the issue of "buyer In the ordinary course of Business* snouio be re- 
evaluated. But before acting precipitously, the reasons for the eiceptlon 
should be evaluated. 

ire mostly fungible goods. They also do not 
some action taken, either symbolically or 
ca1 estate. In other words, as collateral, 
they lack a lino or soiioity tnat makes them ideal. A security Interest 
taken, therefore, can be more easily eroded than is the case with most other 

Farm products are seasonal. They do not allow Inventory financing In the 
same manner as goods that are manufactured and available without regard to 
time of year. They are, also, variable, dependent upon weather, fanning 
tecliniques, and the quality of the land upon which they are raised. All of 
these factors make fann products less than ideal collateral. 

When farm products are harvested, they are generally sold or stored with 
other products of the kind - out of the hands of the farmer - and er« noved In 
quantities by large entitles engaged in storage, buying and resale. This 
systes does not inspire lender confidence, either. 

Also, farm lenders, as a class, have been viewed as inore vulnerable to 
failure than other lenders. Creditors in fann comnjnilies have been, histor- 
ically, small, local banks which have made it their business to serve local 
farmers. Their smaller slle and the ordinary risks taken in far* lending, 
anyway, have Justified more protection than is the case for other lenders. 
Also, buyers have been, historically, large, agribusiness entities that oper- 
ate interstate. They have been perceived as better able to assume the risk of 
loss than small farm lenders are. 

There Is, also, the fact that farmers have never been regarded as mere 
businessmen. After all, the food supply Is the most critical part of any 
economy. And faming Is regarded is a special part of Aaerlcan culture. 
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1 Uttle 

No doubt, faming has changed and Ht11 continue to change. DHlndl1ng 
farm populatfons signify that something Is going on. Fam lending has 
chinged, too. Not only do federal Institutions extend large-scale credit to 
fanners, but small banks are becoming large banks by growth and merger. The 
fact that fifteen states have tinkered with Section 9-307(1) Indicates that 
re-eva1u3t1on of the Issue Is probably needed. 

Article 9 of the UCC was amended In 1972. Amendment to Section 9-3a7(0 
was considered, hut rejected. The Perwnent Editorial Board for the UCC did 
suggest In Its report at the time that states could repeal the eiceptlon bv 
deleting the language 'other than a person buying farm products from a 
engaged In farming operations" from Section 9-307(1). Such an amen' 
not do violence to other UCC provisions. However, no other official 



and may have 1 
The Permanent Editorial Board does rot take its r , 
ly. The enistlng fifteen amenitments to Section 9-307(1) have Impeired unifom- 
ity. Rest assured, serious attention win be given to the problem. If there 
ar« atwndnents, they wll! take changed conditions Into account in the context 
of all coorcrcial transactions. And the anendnents will be aiipropriate. 

This cannot be said of the language In S. 744 before the Senate Canilt- 
tees. The bill suffers from inadequate drafting, limited understanding of 
comnrclal law, and favoritism to Interests beyond, even, any reasonable need 
for reform. Difficulties begin with the definitions. 

5.744 derives a definition of 'buyer In the ordinary course of business' 
froa the general definition in UCC Section 1-201(9). However, in the effort 
to limit this definition to the purposes of the bill. It refers to "farm 
products,' rather than 'goods," and "person engaged In famfng operations wlw 
is In the business of selling fam products" instead of 'person in the bus- 
iness of selling goods of the kind." But what are "farming operations?" 
Mhtie "farm products" are defined In the S. 744, 'faming operations" are not 
defined. Do "fanning operations" mean something «ore than a farner engaged in 
the basic task of raising crops or livestock? 

The UCC quite clearly limits the farm product exception in Section 
9-307(1) to transactions between the farmer, the Initial producer, and hi* or 
her innedlate purchaser. The ambiguity of the term 'farming operations' might 
lend to a claim of right under S. 744 for entitles other than the initial 
producer of farm products. The bill would do more than correct a perceived 
problem with UCC Section 9-307(1), if that Is the case. 
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of the bill that purport to eliminate the UCC exception. In the bt11, 'buyer 
in the ordinary course of business' Is defined as a person Hho 'buys the prod- 
ucts in good faith and without knowledge that ttie sale Is in violation of the 
ownership rights or security interest of a third party in the products.' 

But the operative provisions of the bi11 permit a "buyer in the ordinary 

course of business" to "take free of a security interest even though the 

buyer knows of Its existence." The bill defines the word "know" as meaning 
"actual knowledge." 

The dilemma is apparent. If there Is actual knowledge of the security 
Interest, there can be no 'buyer In the ordinary course of business." On the 
other hand, the buyer takes free of a security Interest that tie knows about. 
What is one to rnake of these provisions? The conflict is so all-pervading 
that a court would have great difficulty In reconciling them. 

Given the conurdrum presented hy these provisions, the operation of the 
subsequent notice provisions is, also, unclear and potentially unsettling to 
the financing of farm products. A buyer can be made subject to a security 
Interest if the secured party or seller gives written notice of the security 
Interest to the buyer. Can this be Interpreted to mean that any buyer, wheth- 
er or not a "buyer In the ordinary course of business," is not subject to any 
security interest unless such notice is given in the formal fashion the provi- 
sion requires? The conflict between the definition of "buyer in the ordinary 
course of business" and the language that purports to abolish the exception 
for fam products tends to magnify the imporilance of these notice require- 
ments. Reliance upon then in any situation of doubt is a predictable recourse 
in any court, and the effect may be abolition of the "buyer In the ordinary 
course of business" In many cases where farm products are concerned. That, of 
course, would put buyers of fann products in a favored position not given to 
the buyers of any other kinds of goods. It is a position that, probably, 
would not be tolerated with respect to buyers of any other kinds of goods. It 
should not be tolerated where farm products are concerned. 

Beyond the Issue of buyers and "buyers In the ordinary course of busi- 
ness." S. 744, also, attempts some innovations not tirompted by anything in the 
UCC. These Innovations are found In the provisions pertaining to "comoisslon 
merchants" and "selling agents." There Is nothing in the UCC quite like a 
'cDnmission merchant In the ordinary course of business" or a "selling agent 
in the ordinary course of business." In fact, buyers, connlssion merchants, 
and selling agents would seem to be quite different entitles. {Neither coonis- 
sion merchant nor selling agent Is defined in the farm bill.) Principles of 
agency or bailment would seem to apply to these latter two entities. Would 
UCC concepts apply? 

It seems doubtful, but that is what S. 744 appears to do. Note that the 
language excepting selling agents and commission merchants from a security 
Interest does so, "though the security Interest Is perfected." A basic ques- 
tion ought to be, "What relevance is perfection to these entities?'. 
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A security interest 1n farn products (11ke i1l tangible goods not in the 
possession of a creditor) is perfected by filing a financfng stite<nent in the 
appropriate public record. The filing establisties priority anong creditors and 
1s constructive notice to third parties (except buyers in the ordinary course 
of business) of the eiistence of the security interest. But are "selUng 
agents" and "coBnission nercharts" third parties to which such notice Is 
effective? 

Assune that principles of agency apply. The agent, generally, stands in 
tt>e shoes of the principal - Is held to know what the principal knows. Actual 
or constructive knowledge is irrelevant. The fact of the relationship is 
sufficient enough. If there is a bailment, it seems that any knowledge of a 
security interest on the part of the bailee may be irrelevant. So what can » 
provision that says a "selling agent" or "coiwilssion merchant' is not subject 
to a security interest, 'even though the security interest is perfected." 

If the intent of S. 744 is to favor certain agribusiness interests by 
absolving them of prior security interests, the above described provisions are 
highly likely to fall short of that i 
eiistlng law without gain to anyone. 

that intent fs good policy. Much of wnat is mtenoeo in tnis dim seems 
wholly unwarranted. Agribusiness would be free of security interests in a way 
unheard of In any other area of comierce. But the current provisions of the 
bill serve nobody's interest well, except lawyers - who will profit from the 
litigation. 

There is no crisis pertaining to the issue of the farm products exception 
under the UCC. The debate on the issue has gone back and forth for over a 
decade. There Is no evidence of serious problems that justify congressional 
action. The states will take care of their own problem after it has received 
serious and balanced attention by the institutions that serve state govern- 
ment. Congress should drop the issue from the current bill. If it passes the 
provisions of the current bill, it will enact legislation that merely confuses 
existing law. Such an encraactment on state powers would, in the end. prove 
highly embarrassing. 



Sincerely, 
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national grange 



Bdwud Andcncd, Mmut 



The Honorable Jake Gam, Chairman 
Senate Comictee on Banking, Housing and 

Urban AE fairs 
SD-S3A Dlckaen Senate Office Bldg. 
Washington, D.C. ZOSIO 

Dear Hr. Chelman: 

The National GraQge strongly supports S. 744, a bill which will (1) treat 
farm producta on an equal basis vlch all other products; (2) allow consistency 
along and becween the states; (3) remove obstructions to free trade and orderly 
marketing and (4) relieve farm product purchasers from the "double payment" 
risk. In addition, S. Tkk provides protection to sales agencies and auction 
barns that sell the agricultural products of others If such sales are In the 

Uena on livestock that are aold through auction bams. etc. from the selling 
agency even though they hove no previous knowledge of the existence of the lien 

The "clear title" proposal, ss contained In S. 7S4, would supersede tha 
farm products exemption found In the Uniform Commercial Code. The Code states 
the general rule that purchasers are not subject to unsatisfied security 
Interests (mortgage or lien) on the products they buy, but, there is an 
important exception to the general rule. Only agricultural buyers (who often 
are farmers themselves) run the risk of having to pay twice for their purchases 
At least 16 states have taken legislative action to relieve the burden on 
agriculture; however, there is no clear consistency natlonuidc, uhich leaves 
purchasers of goods that are shipped via interstate aubject to different laus. 
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Tha Honorable Jake Gara 
October S. 19S5 

p«eo 2 

The National Grange reapectfully recnmiEiuls that your Conmlctee appro 
S. 744 Hltbouc amenibient and report It to the full Senate In time for Ic 
CO be Included In the 19S5 Fam Bill. 

ter being made a part of the hearing reco 
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October 10, 1985 



Chalman Jake Gain 

ComolCCee on Banking. Housing 

and Urban A£falrs 
U. S. Senate 
Washington, DC 20510 

ACEention; Hr. James E. Bo^Aan 



Enclosed are the eonioents of the National Independent Dalry- 
- Foods AHBociation (KIDA) concerning S. 744. Our association 

1985 Senate Banking Committee hearing regarding S. 744, 

The National Independent Dairy-Foods Association Ie the 
largest national association which exclusively represents 
independent dairy processors. Our conmients reflect the position 



Donald A. Randall 
Executive Vice President/ 
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'I D STREET, N£. WASHIMGION. DC 20012. |202J 543-3838 

COMHBHTS OF HJLTtONAL IIIDEPEHDEIIT DAIRY-FOODS ASSOCIATIMI^ 

OH A BILL TO PROTECT THE PURCHASERS OF 

MORTGAGED FARH PRODUCTS 

Heating: October 9, 1985 on S. TtU 

Our aasoclacloo. which represents the Lflrgest organized 
group of Independent dairy procesBors, manufacturer a and distrib- 
utors, offers Its comments on the mortgaged farm produces 
problem, specifically concerning the risk of double paynent for 
milk. Ue can best illustrate the problem uhich our processors 
face In certain areas of the country when purchasing milk uhich 
is covered by Liens, with an actual case In South Carolina. 
Before we get Into the specific case, the problem of the unpro- 
cecced purchasers of fluid nllk, uith or without actual notice of 
any liens, is somewhat different fron grain and livestock because 

There are forty-four (44) federal milk marketing orders and 
the payment terma of the orders vary. The three general methods 
of payment are directly to individual producers, to the cooper- 
payments for producer members, and to the market order adminis- 
trator uho then diaburses payment to producers under the order. 
It is clear that the highly regulated markets for milk, whether 
one of the forty-four federal orders, or one of the states, nay 
affect the liability of the buyer to lenders of bankrupt or 
absconding dairy farners. In recent dlscuaslona uith agricul- 



'sMlS^lfg" 
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Cural narkettng admin is trsc Ion officials at USDA, ue are told 
that the ptoblen of double payment for oilk from mortgaged dairy 
cattle Is not an unusually large one. Although these officials 

threat exists for many rollk handlers and processors, the Farmera 
Hone Adninis teat ion (Fm.H.A.) Is the agency of USDA uhich la 
directly involved In agricultural loans and liens, and affected 
by this bill. 

A special circumstance utth milk Is Chat under most federal 
orders and stane regultions. ollk Is paid for on a delayed 
basis. For exanple, a partial payment for nllk In the Chicago 
Regional Market Area. Order #30, Is made to producers by handlera 
(dairy processors) on or before the third day after the end of 
the month for milk received during the first 15 days of the 
Donth. Also, on or before the ISth day after the end of the 
month, handlers pay for the remaindr 
and a uniform price adjustnent for i 
This delayed payment is some insurance agalr 
possibility. However, there is no : 
under federal nilk marketing regulations. 

The specific case problem we have referred to arose in South 
Carolina which has no federal order, but is regulated by a State 
Milk Commission. State regulations were not Involved In the 
matter. The proceasor described the problem thla uayi 

operation. Ue have been In business since 1920; have been doing 
business with individual independent dairy farmers, who supply 
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celved a letter from Farnera Hoae Adminlatiation stating that v 
owed then $103,000.00 for milk purchased from one of the dairy 
farnera aupplylng ua fluid nilk for years. This farm had gone 
out of bualnesa and owed Fn.H.A. a balance of $103,000.00. 
Fn.H.A. claimed that we were liable since no other funda were 
avd labLe and ue had purchased the milk from this particular 
famer, and that thia milk was nortgaged to Fm.H.A. 

Our dairy was not aware, and never had been aware up until 
thl> tine, that milk which was not yet produced uas mortgaged c 
could be mortgaged. Ue had always believed that our purchase v 
nade from the Individual faroec and that any roonles ue paid for 
the milk belonged to the fanner, and ue had honored his request 
for any deducts or any sssignnents against hla check. 

It is out belief that our dairy doea not owe Fn.H.A, 
$103,000.00 as we had paid to this faraer in full for all milk 
shipped to our plant. It Is difficult for us to believe that 
Bilk can be mortgaged and ue could be liable for the debt of th 
fara producing the milk even though we may never know that suck 
mortgage is there. Ue have always cooperated with Fm.H.A. In 



The Un. 



307(1). Mi. 
product of 



■ Conmerclal Code la In effect In South Carolina 
change in the fara products exception In UCC 9- 
s a farm product under UCC 9-109C3) as it ia the 
itock. In thia case, Fn.H.A. evidenced its lien 
and security agreesenC which had been 
;knowledge and accepted by the dairy pro- 
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eessor. The problem which la apparent in this caee Is rooted 
the failure of Fm.H.A. to inmedlscely Inform the processor of 
fact that it was not receiving Che asfllgned 55.150.00 per mont 
The processor misplaced hia truat In the famer and relied upo 



FD.H.A.'a financing statement and aecurity agreement In the 

expensive. Fm.H.A. 'b regulations In 7 CFR I9'i1.57 require filing 

aa follows: 

"Ordinarily, in states which have adopted the UCC, 
financing statenenta may be delivered by hand or 
mailed to the filing officers for filing or recording 
... The financing statement will be filed or re- 

Tlie problem in South Carolina really didn't Involve the 
burdenaome checking of numerous county court houses, but this is 
necessary In other cases, and other scaces. 

NIDA believes that the problen for dairy processors 
generally, can be relieved by legislation such aa S. 744 becsuae 
milk ia specifically included aa a farm product and it protects 

approach can be beneficial. Also, NIDA supports the llnLtation 
on Fn.H.A.'s right to proceed against buyers of farm products, or 
at a mlminum. to require Fm.H.A. by law or regulation to dili- 
gently supervise its debtora and to give actual notice, by 
registered mail, immediately, of any security Interest in farm 
products, and any change In Chat interest. Also Fm.H.A. should 
give immediate notice to buyers of any delinquency if Fm.H.A. has 
been assigned payments. If this fails to occur, then buyers 

The National Independent Dairy-Foods Association supports S. 
744 which ia a reasonable and workable means to eliminate the 
danger of double payment. 
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STATEMENT OF 
HOKTH DAKOTA BAHKIJRS 



COMMITTEE ON BAHKING. HOUSIMC ii URBAN AFFAIRS 
UNITED STATES SEHATE 

, OCTOBER 9, 1935 

t WILLIAM M. SANGER 
MDBA PRESIDENT - WAHPETOM, MORTH DAKOTA 

The North Dakota Bankers AsBociatJon, repcesentlng 173 of the 176 
state and nationally chartered banks in North Dakota, appreciates this 
opportunity to present its concerns about S. 744 that would eliminate the 
"farm products exception" from Section 9-307(1) of the Unlfom Coraiercial 

legislation and encourages this committee to not recommend its passage. 

Regulation of commercial transactions has traditionally been left to 
the states. The record uill clearly illustrate that this system has 
worked and continues to work extremely well. Congress should not be 
concerned with isolated difficulties when the "solution" would cause great 
harm to lenders and farmers alike. To shift the burden of guaranteeing 
the security of farm products as collateral from the buyer to the lender 
does not solve the problem of the farmer who fails to repay a aecured 
loan to which he earlier legally agreed. 

Dakota bankers consider this issue to be of ulciniBte iinportance , We are 
' pledged to provide maxlEmuB credit at minimal cost to benefit the most 

Important industry in our part of the country -- agriculture. Maintaining 
the farm products exception is essential to continuing this situation. 

products, thus quickly losing their identity. It la virtually impossible 
for a lender to know the exact location of grain and livestock for each of 
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Such checks are a relaElveLy simple procedure. In North Dakaca, we 
hove recently concluded neorly thtco yaars of deliberacicins between 
landers and buyers to develop a ayatcm thac fairly protects the Interesci 
of all parties involved. Through the dedicated and diligent efforts of 
these many individuals, we achieved success In 1985 with the adoption of e 
central notice Bystem that becomes operational on January 1, 19S6. It 
uould be disheartening, as well as unnecessary, to have S. 744 obliterati; 

well. 



Uithout solid assurance that the proceeds from a sale of far 
products Hill be applied to a farmer's existing loans, banks will 
forced to view any loan where farm products ate used as collatera 

need for collateral is becoming far more prevalent rather than less so. 
Unless other eollaceral ia austlahle, banks uould be forced by the pass 
of S. 7A4 to decide whether the customer is eligible for unsecured cced 
and, even if they are, at what rate. 



It is Imporcane to understand the full implication of considering 
such loans to be unsecured . There are strong indications that feder 
state bank regulators would treat such loans as unsecured and that t 
uould look exclusively to "cash flow" as the determining factor on u 
a specific loan is ■'sub-standard" or "non-performing". Thta could o 
result in moce existing farm loans being classified, placing the lender in 
a position of being eiitremely reluctant and unable to make any new loans 



This is hardly the time for Congress to be conaidecing bills t 
Bill restrict farm credit rather than expand the opportunities to f 
auch credit to otherwise qualified borrowers. However, this Is «k« 
what passage of S. 74A uould accoi^llah. 
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Th* pcoblens involved In the overall financing of agriculrure tnl\ay 

BCudy. Elimination of Che fano products axcepclon by S. 744 would be 

agricultural eeonDioy is tetrlbly distresBlng to lenders and all other 
parties Involved In agriculture ae uell. The farm products exception in 
the UCC Ib tha only avenue open for ue to property eerve a growing nunber 
of farm borrowers. Tha provision is also essential for us as bankers Co 

It is Imporcanc that famiars be permicted to use their assets to finance 
their enterprises. This Is currently allowed chrough Che UCC and should 
not be done away with by E. 744, 

jld be noted again that this la an Issue that has always been 
settled at the etate-level by legislators who intimately 
Che unique nature of each state's agricultural econony. For 
pass a law preempting all existing state laws is more than a 
f states' proper rights — It displays an unwarranted disregard 
the special problems faced by the agricultural conniunlties in each 
te, particularly when North Dakota and many other states are suitably 
resslng this issue. 

On behalf of Che North Dakota Bankers Association, I comnend the 
ate Banking Coanlctee and Its leadership for securing referral of 
7ii so that this public hearing could Cake place. 



t I f t t t I f 
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3. PENNSVLVANI* 171De- TEtEPMOMt^ 



Octobet 4, 19B5 



Dear Senatot Heinzt 

I SB wciCing on MhalC of the Pennsylvania Bankers 
AGBQciation whicb lepresents 319 ciHUDeccial bantts in the 
Comnonwealth, and, in pacticular. those instiCutians which engage 
in agcicultucal lending. It is the PBA's understartding that the 
Senate Banking Connittee will hold heecings on 5.744. the Farm 
Products Mortgage Act. on October 9. I also understand that S.744 
Bay be offered as an amendment to the Farm Bill the week of 
Octobei 14. The PBA is in complete support of Che position of 
the American Bankers Association in oppositin to 5.744 which 
would preempt the farm products exception of the Uniform 
Commercial Code as adopted by Pennsylvania and other states. 

It is the conclusion of Pennsylvania's agricultural lenders 
that federal preemption of this exception would adversely affect 
private-sector lending to Che already financially distressed 
farming industry. In addition, the PBA believes that Che 
uniformity o£ commercial transactions regulated by state versions 
of the [ICC is imperative and that preemption of such state law by 
Congress would be counter-productive. 

The PBA appceciates the Senate Banking Committee's granting 
a hearing for input on this issue. In lieu of a request for 
pemiBEion to present formal testimtHiy. I respectfully request 
that you leguest that Chairman Garn introduce this letter as a 
statement for the record of the hearing on S.744. 

I would be available Co discuss this issue with either you 
or your staff at your convenience. 

Your consideration of this matter will be greatly 
appreciated. 



Senator JaKe Garn 
Senator William Proxmire 
Senator Arlen Specter 



Psnntylvania fiankar* Association 
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|p | ^-^ | --». | THE ROBERT MORRIS ASSOCIATES 



Octobec 17, 1985 



Ths Honorabla Jak* Gam 

Conmittee on Banking, Housing and Urban Affairs 
United States Senate 
534 Senate Dlrttaen Office Building 
Naahtngton, DC 20510 

RBt S. T44-OCC Fara Products Mortgaga Bill 

[>esr Hr. Chslrmani 

Robert Morris AHsoclates, the professional t 

eipreSB its opinion for the record In opposition 

of S. 744, the Uniform Commercial Code Farm Products Mortgage 

Bill. 

The purpose of 5. 744 is to shift the burden of ensuring the 
security ol farm products as collateral from the buyer of such 
collateral to the lender who extended credit to the farmer, nila 
shift Hould be done by eliminating the farm product rule frcm the 
Uniform Commercial Code. He oppose thin because It could have 

lenders and because It 1b not desirable to have Congreae 
preempting the Uniform Conuaerclal Code. 

Article 9 of the Uniform Commercial Code provides a means 
for a lender to secure Its collateral by filing a security 
agreement at the place designated in the UCC. The security 
Interest In the collateral continues In effect notwithstanding 
sale, exchange, or other disposition by the debtor unless the 
secured party authorizes such action. An exception Is created 
for buHlness Inventory (Section 9-307[l)). A buyer in the 
ordinary course o£ business may purchase the Inventory free of a 
security Interest crested by the seller even though the Interests 
are perfected. This exception was created to encourage the 
marketability of goods and protects the rights of retail buyeri 
who assume that they have a clear title to the goods they 
purchase. The preference is for sa' 
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PacB products have tcadltlonally been excluded frc^ the liut 
which apply to Inventory. In 38 states the UCC contains an 
explicit exception for facn products Sect on 9 307(1)), Farm 
products are not Included aaong the nvsntor ^9 that are 
considered to be In the ordinary course of bus i^esA There Is a 
long tradition of special legal treatment for farm products 
behind this eiemptlon. The two principal pre-UCC Inventory 
security statutes, the Factors Liens Acts and the Unltom Trust 
Receipts Act, provided that a good faith buyer In ordinary course 
took free o£ any security Interest. Neither of those st 
applied to facn products collateral. 

Under Che UCC, a person buying farm products from a 
engaged In faFming operations does not take free of a ae 
Interest created hy tne lender. To protect theDBelves, 



S. m would repeal the farm products exception and shift 
the allocation of risk to the ender TOe UCC has purposely 
given fam lenders added protect 'On to encourage them to advance 
■oney on fam collateral. Because of this added protect on many 
narglnal or financially distressed fanners are provided with 
essential financing. By Increasing the risk to the lender, the 
net cesult of S. 744 will probably be fewer and more costly loans 
for farmers Thla Is the last thing the fam economy and 
Individual fanners need at this time. In our opinion, the effort 
to shift the risk is an unwise move at any time, but it is 
particularly unwise considering the present condition of the 
agricultural scontmy. 

In addition to our deep concern about the economic Impact 
that the enactment of S. 744 Wi^Uld have On the fam sconcmy, 
larMers, and agr cultura lenders we have some concern about the 
procedural aspects of CongreHs preempt ng prov s onS of the 
Onlfom Commercial Code The regu ation of commeEcial 
transactions has tTaditionally been left to the states. The 
American Law Institute ^nd the National Conference of 
Commissioners on Uni orm State Laws expended considerable effort 
devising the Unl ono Commerc al Code The >Jat onal Commissioners 
have procedures for recommending amendments to the UCC. Indeed, 
in 1972 and In 197B, the farm products rule was raconsldered by 
the National Commissioners and left unchanged. Congress should 
not take action which raiaht undermine the ntegrlty of the UCC 
e successfully provided 
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October 17, 1985 



Aa landing and credit officers, we are aware each day of t 

Inportance of collateral in tha financing of the agricultural 
ssctor of our econony. It is our opinion that if this change i 
■ade, >any faciiecs now getting financing because of their abill 
to post the collateral and because of the protection granted tc 
* ; by the UCC will not get such financing In the futun 
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